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JANUARY TERM, 1878. 


PRESENT: 


Hon. DANIEL GANTT, Cuier Justice, 


“SAMUEL MAXWELL 
“ GEORGE B, LAKE, >| Jupaens. 


Autrman & Taytor Manuracrurtnc Company, APPEL- 
LEE, v. E. H. RichaRDson AND OTHERS, APPELLANTS. 


|. Deed: MISTAKE IN GRANTEE’S NAME. A mistake or abbrevi- 
ation in the name of a grantee in a deed does not necessarily 
invalidate the decd, but such mistake or abbreviation may be 
explained and made certain and definite by extrinsic evidence 


The habendum in a deed cannot divest the estate vested 
by the grant in the decd; and when it isrepugnant to the grant 
it must be treated as of no validity or effect. 


ArreaL from the district court of Johnson county 
Tried below, before Weaver, J. The facts are stated ip 
the opinion. 
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Aultman & Taylor Manufacturing Co. v. Richardson. 


S. P. Davidson, for appellants, cited 3 Wash. on 
Real Property, Secs. 7, 26. Simms v. Hervey, 19 Iowa, 
288. Chase v. Palmer, 29 Ill, 300. Ames v. Ames, 5 
Wis., 166. ull v. Brown, 25 Wis., 650. AleK night 
v. The President, ete., of Mineral Point, 1 Pinney, 99.° 


T. Appelget, for appellee, cited Chamberlain v. Crane, 
1 N. H, 64. Bridge v. Wellington, 1 Mass., 219. 
Wallace v. Wallace, 4 Mass., 1385. Pray v. Pierce, T 
Mass., 381. Litchfield v. Cudworth, 15 Pick., 23. Por- 
terv. Inyram, Harper, 492. Ingram v. Porter, 4 Me- 
Cord, 198. 8 Kent Com., 422. Shepherd Touchstone, 
89. Tyler v. Moore, 42 Penn. St., 376. 2 Hilliard on 
Real Property, 339, 372. Adams v. Frothingham, 3 
Mass., 352. 3 Washburn on Real Property, Secs. 36, 61. 


Gantt, Cu. J. 


This is a foreclosure case, and is brought into this 
court upon appeal. The mortgage deed was executed 
by the defendants, E. H. Richardson and Parmelia Rich- 
ardson, to secure the payment of two promissory notes. 
These defendants denied “that they ever executed, ac- 
knowledged, and delivered to plaintiff the mortgage 
particularly described and set out in the petition;” but 
on the trial of the cause they “admitted that they 
signed the paper which purports to be the mortgage, 
and which is attached to the petition, but denied that the 
said paper was a mortgage.” The objections to the deed 
offered in evidence are that “it is irregular, uncertain 
and indefinite,” in this, the grantees therein are “Ault- 
man & Taylor, M’f’g Co.” It is insisted that the deed 
does not contain the name of a grantee, and it is there- 
fore void. But in this case grantees are named in the 
mortgage deed; and the only question is, whether the 
abbreviation by letters of the words “ Manufacturing 
Company ” will invalidate the deed. 
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The case of Chase v. Palmer, 29 II1., 306, relied on, 
only decides that a deed without any name of a grantee, 
when it was executed and acknowledged, is invalid, be- 
cause a deed is a writing sealed and delivered by the 
parties, and when executed there must be in every grant 
a grantor, a grantee, and a thing granted; and the case 
ot Simms v. Hervey, 19 Iowa, 288; is to the same effect. 
This is the common law rule. 

In Ames v. Ames et ux., 5 Wis., 166, the court say 
there was a fatal variance between the mortgage des- 
cribed in the bill and the one offered in proof, in 
this, that “the bill states the mortgage was conditioned 
for the payment of $130.72 and interest, according to 
the note described in the mortgage, while the mortgage 
offered in evidence was conditioned for the payment not 
only of the note, but also to secure the payment of $7 
annually to the mortgagees or the survivor, for life;” 
held, that it is essential to correctly describe the condi- 
tion of the mortgage in the petition, because the aver- 
ment of the condition is ; descriptive of that in the mort- 
gage, and should correspond with it. 

It will easily be observed that the question raised and 
decided in the above cases is very different from that 
raised in the case at bar, and therefore cannot properly 

‘be applied to the one under consideration. But do the 
abbreviations used in the name of the grantees invali- 
date the mortgage deed? We think not. 

In Staak v. Sigelkow, 12 Wis., 241, the question in 
regard to a mistake or abbreviation in the name of the 
grantee is fully discussed, and, after a review of English 
and American authorities, it is Aedd that such mistake 
or abbreviation does not necessarily invalidate the deed, 
for it may be explained. This construction seems to be 
based on the general and familiar doctrine that deeds 
must be construed, if it be practicable, so as to give 
effect to the intent of the parties. Webdv. Den, et al., 
17 How., 579. 
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Again, the mortgage is an incident to the debt, and 
so far as respects its determinate value, it cannot be de- 
tached from the debt; and therefore it follows or passes 
with the assignment of the debt; hence, the notes and 
the mortgage must be considered together. ichards v. 
Kountze, 4 Neb., 208. Now, when the mortgage, and 
the notes which are particularly described in its condi- 
tions as to amount, date and interest, are taken together, 
the latent ambiguity caused by the abbreviation in the 
names of the grantees is explained and made certain, 
definite, and clear. There can be no doubt about this, or 
.as to the intent of the parties; and this intent must 
govern. 

Again, it was urged in the argument for defendants 
that because the habendum is inconsistent with the 
grant, it invalidates the deed. Jn answer to this point, 
it is only necessary to state that the habendwm cannot 
divest the estate vested by the grant in the deed, and 
that when it is repugnant to the grant, it must be treated 
as of no validity or effect. 3 Wash. on Real Estate, 
642. 4 Kent Com., 529. 

The final decree must now be rendered in this court 
in favor of plaintiffs against the defendants, E. H. Rich- 
ardson and P. Richardson, for the amount of tlie two 
notes and interest thereon, with costs, and the usual 
order of sale of the mortgaged premises. 


DrEoREE ACCORDINGLY. 


Mart B. Courter anp Gerorce R. Micxerwart, 
PLAINTIFFS IN ERROR, v. J. J. RoBERTS, DEFENDANT 
IN ERROR. 


1. Principal and Surety: BoNnD: conprrions. A bond which 
is perfect on its face, apparently duly executed by all whose 
names appear therein, which purports to be signed and delivered 
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by the several obligors, and is actually delivered by the princi- 
‘pal without stipulation, reservation, or condition, cannot be 
avoided by the sureties upon the ground that they signed it upon 

- the condition that it should not be delivered unless it should be , 
signed by other persons, who did not sign the same, if the obli- 
gee had no notice of such condition, and nothing to put him on 
inquiry as to the manner of its execution. 


: LIABILITY OF SURETY: Where a bond con- 
tains in the obligatory part the names of several persons as sure- 
ties, if a part sign the same with an understanding, aud on the 
condition that it is not to be delivered to the obligee until it is 
signed by all whose names appear in the obligatory part thereof 
as sureties, it will not be valid as to those that do sign until the 
condition is complied with, 


8. 


If there is anything on the face of 
the bond, or in the attending circumstances, to apprise the obli- 
gee that the bond has been delivered by the suretics to the obli- 
gor, to be delivered to the obligee only upon certain conditions 
which have not been complied with, the sureties may plead the 
failure to comply with the conditions as a defense in an action 
on the bond. 


A statutory bond must conform sub- 
stantially to the requirements of the statutes in respect to its 
penalty, conditions, form, and number of sureties. The statute 
in such case enters into and forms a part of the contract, and a 
surety may insist, as a defensc in an action on such a bond, 
signed by but one surety where two are required, that he is not 
liable thereon, the bond not being perfect on its face, unless he 
waive the defect. 


Error to the distriet court for Cass county. Tried 
“below, before Pounn, J. The tacts appear in the, opin- 
ion. 


#. L. Kelley and BR. B. Windham, for plaintiffs in 


error. 


Where a person signs his name in blank as surety to 
a bond, and hands it to his principal to have completed 
and signed by others and handed over to the proper an- 
thority, he makes that person his agent for the whole 
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business, and is estopped and bound by his actien, with- 
out regard to any secret instructions as to any conditions 
_on which it should be completed and filled. McCormick 
v. Bay City, 23 Mich., 457. Smith v. Peoria, 59 Ill, 
412. The State v. Garton, 32 Ind. 1. Wright v. Har- 
ris, 31 Iowa, 272. Johnson v. Weatherwax, 9 Kan., 75. 

A bond executed with one surety may be enforced, 
notwithstanding the statute under which it was given 
requires two sureties, if it does not provide that any 
other shall be void. Bank v. Cresson, 12 Sergt. and 
Rawle, 306. Zhe People v. Johr, 22 Mich., 461. Jn- 
surance Co. v. Brooks, 3 Am. Law Reg., N. S., 502, note. 

The defendant in error, in his evidence, completely 
failed to show that he signed said stay bond upon con- 
dition that another should sign with him, or that there 
was anything further to be performed prior to delivery 
whatever. Nor is it even claimed that any particular 
person should sign with him, or that the bond should 
not, be delivered until the signature of another surety 
was obtained. 


Chapman & Sprague, for defendant in error. 


For the sake of this argument suppose we admit that 
this ¢¢ a good bond at common law, but is not good asa 
statutory bond that will authorize a stay of execution 
under our statute, then it becomes important to inquire 
what are the liabilities incurred by the giving of such a 
bond, and the rights acquired thereunder, and in order 
to do this we ask what was the object to be obtained by 
giving said bond? Why of course it was to obtain a 
stay of execution upon this judgment, and if none was 
authorized by this bond then the consideration of the 
bond failed, and could not be enforced against the. maker. 
But suppose we go further and admit that it is guod as 
a common law bond, and being good as such, that it 


JANUARY TERM, 1878. 7 
Cutler v. Roberts. 


would and did authorize the stay as a common law bond, 
but not as a statutory bond, then it would only be an 
obligation upon which a right of action might be based, 
but would not authorize the issuing of an execution and 
a sale of defendant’s property without giving him his 
day in court. 

The plaintiff in error says that “the defendant in er- 
ror in his evidence completely failed to show that he 
signed said stay bond on condition that another should 
sign with him.”? Now in this statement he is laboring 
under a grave mistake, for Roberts says in his testimony | 
that at the time he signed it he told Rouse that the law 
required two. But if nothing had been’ said, the law 
requires it, and everybody is presumed to know the law. 
Rouse -also in his testimony states that Roberts made 
this statement, and that he would obtain another if the 
law required it. Where a bond is signed on condition 
that another is to sign the same beforeit is to be de- 
livered, it is void if not signed by that other. People 
v. Bostwick, 32 N. Y., 445. Lovett v. Adams, 3 Wend., 
380. Bronson v. Noyes, 3 Wend., 188. Linn County v. 
Farris, 52 Mo., 75. State v. Potter, 21 American, 440. 
Dair v. United States, 16 Wall.,1. Pauling v. United 
States, 4 Cranch, 218. State Bank v. Hvans, 3 Green 
(N. J.), 155. B2bd v. Reed, 3 Ala., 38. Blake v. Sher- 
man, 12 Minn., 420. Sharp v. United States, 4 Watts., — 
21. Johnson v. Weatherwax, 9 Kan., 75. 


Maxwe tt, J. 


On the eighteenth day of May, 1875, Howard May- 
field and Daniel Mayfield commenced an action in 
the probate court of Cass county against John Rouse, 
on @ promissory note, to recover the sum of $250 with 
interest at twelve per cent from the eighth day of 
November, 1867. The note upon which the suit was 
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brought was payable to Howard Mayfield and Daniel 
Mayfield. On the eighth day of June, 1875, judgment 
was rendered on said note against said Rouse, for the 
suin of $293.81 and costs. Afterwards, and before the 
eighteenth day of June, 1875, Rouse presented a stay 
bond to J. J. Roberts, and requested him to sign the same 
as surety, which he did. The bond is in the following 
form: 

“Know all men by these presents, That we, John 
Rouse as principal, and as sureties, are held and 
firmly bound to Howard Mayfield and Daniel Mayfield, 
plaintiffs in the above entitled cause, in the sum of 
$628.90,” ete. | 

Roberts notified Rouse at the time he signed thesame 
that the law required two sureties on the bond. Rouse 
promised to procure an additional signer to the same, 
but failed to do so, and transmitted the bond by mail to 
the probate judge who made the following endorsement 
thereon; “June 20, 1875; stay bond filed; J. J. Ruberts.” 
Afterwards, althongh at what time does not appear, the 
names of Howard Mayfield and Daniel Mayfield, as 
plaintiffs, were erased from the judgment record, and the 
name of J. D. Howard inserted in lieu thereof. After- 
wards, on motion of the attorneys for the Mickelwaits, 
the name of J. D. Howard was stricken trom the record 
and the names of Howard Mayfield and Daniel May- 
field reinserted. The judgment was then assigned to 
George aud R. Mickelwait, who, on the fifteenth day of 
May, 1876, caused an execution to issue on said judg- 
ment, which was levied on certain personal property of 
Roberts, Rouse having become insolvent. Roberts 
thereupon commenced an action against the sheriff, 
Cutler, to restrain the sale of said property, aud to de- 
clare the stay bond void. A decree was rendered in his 
favor in the court below, to reverse which the detend- 
ants bring the cause into this court by petition in error. 
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This is a suit in equity. The act of March 3, 1873, 
Gen. Stat., 716, provides that actions in equity may be 
brought into this court by appeal, but the remedy by 
appeal is not exclusive. A party may bring a case into 
the supreme court either by appeal or by petition in 
error, as he may elect, by taking the requisite steps- 
therefor. Wazte v. Blum, 4 Neb., 558. 

But in order to review an action in equity on error, 
the errors complained of, which occurred on the trial, 
must be brought before the district court by a motion for 
a new trial, or they will be considered as waived. Afid- 
lanl Pacific Rk. BR. Co. v. McCartney, 1 Neb., 406. 
Mins». Miller, 2 Neb., 317. Wells, Fargo & Co. v. 
Preston, 3 Neb., 446. Cropsey v. Wiygenhorn, 3 Neb., 
117. Singleton v. Boyle, 4 Neb., 415. There having 
been no notion for a new trial in the court below, the 
alleged errors cannot be reviewed in this court. 

This is decisive of the case, but as the questions raised 
by the assignment of errors were argued before the 
court, without objection on the part of the defendant in 
error, we will review the principal question raised hy 
the arsigninent of errors, viz: the liability of the surety. 
A large number of authorities are cited by the plaintiff 
in error to show that the defendant in error is liable on 
the bond. - 

The case of Lewis, Governor, ete. v. Stout, 22 Wis., 
234, was an actiun on a bond, wherein the defendants 
bound themselves to the state of Wisconsin, by a bond 
to the governor thereof, and his successors in oflice as 
trustee for the benefit of the state. Held, on demurrer 
to the petition, that the bond was properly executed. 

In Dair v. United States, 16 Wall.,1, in an action on an 
official bond, the sureties answered “ that the said James 
Dair and William Davidson signed the said writing 
obligatory upon the day of its date, as sureties, at the 
instance of Jonathan Dair, one of the principals, but 
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that it was signed by them upon the condition that said 
writing obligatory was not to be delivered to the plain- 
tiff until it should be executed by one Joseph Cloud, as 
co-surety; that the said writing obligatory upon its 
signing by them upon the condition aforesaid, was placed 
in the hands of the said principal, Jonathan Dair, who 
afterwards, without the performance of that condition 
and without the consent of the said James Dair and 
William Davidson, delivered the same to the plaintiff. 
And that when the bond was so delivered ¢ was in all 
respects regular upon its fuce, and that the plaintiff had 
no notice of the condition.’ It was held that there was 
nothing on the face of the piper, or in the transaction 
itself, to put the officer on inquiry, or to raise evena sus- 
picion in his mind that a condition was annexed to the 
delivery of the bond, that there was nothing left for the 
officer to do but to accept the bond and issue the license, . 
and as the snreties had confided in Dair, it was more 
consonant with reason that they should suffer from his 
misconduct than the government. 

In Du Borse v. Bloom, 38 Iowa, 512, the plaintiff re- 
covered judgment against the defendant in the circuit 
court. Within ten days atter the adjournment of the 
term, the defendant filed in the office of the clerk of the 
court a stay bond, which was duly approved, but on 
which the sureties did not justify. The court held, that 
it is not made a condition of the stay, that the sureties 
shall make affidavit as to the value of their property; 
that whatever liability the officer may incur on acconnt 
of a failure to observe the provisions of the statute, such 
failure does not invalidate a stay otherwise regularly 
taken. 

In The State v. Peck, 53 Me., 284, Peck was elected 
state treasurer for the year 1858, and presented a bond 
to the legislature, apparently duly executed hy all whose 
names appeared therein. It appeared that some of the 
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sureties signed the bond only upon condition that certain 
other gentlemen, who had been co-sureties with them 
for Peck the previous year, should sign the same. The 
_ bond was delivered by the sureties to Peck, whio deliv- 
ered the same to the legislature, without stipulation, 
reservation, or condition. It was held, that the sureties 
were bound, although the bond was not signed by the 
other persons designated, the obligee having no notice 
of such condition, and nothing to put him un inquiry 
as to the manner of its execution. 

In The State v. Pepper, 31 Ind., 76, the court held 
substantially, that when a bond has been signed and de- 
livered to the principal obligor by a surety, upon the 
condition that others, not named in the instrument, 
shall sign before it is delivered to the obligee, and it is 
delivered without such signatures being obtained, and 
received by the obligee without notice of such condition, 
or of circumstances which should put him upon inquiry, 
the condition imposed will not avail the surety. 

In The People v. Juhr, 22 Mich., 462, the defendant, 
as treasurer of St. Clair county, had given bond to the 
auditor-general, conditioned that he would pay over and 
account for all moneys he should receive for sale of land 
for taxes at the annual tax sales in said connty. The 
bond was approved by one circuit court commissioner of 
said county, but there was no approval by the prosecut- 
ing attorney, or the other circuit court commissioner; 
nor was there any express approval of the auditor- 
general on the bond. The court held substantially, that 
withont the approval of the prosecuting attorney and 
the other circuit court commissioner, the auditor-general 
might have refused the bond, and declined to allow the 
defendant to make the sales. But the treasurer having 
been permitted to make the sales and receive the money 
on the faith of the bond, his sureties could not be per- 
mitted to make the objection that the bond did not con- 
form to the statute. 
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In the case of The People v. Bostwick, 32 N. Y., 445, 
the bond in suit was executed by the defendants as sure- 
ties. The bond was handed to Bostwick, with the 
distinct understanding that it was not to be used unless 
it should be signed by one Dickinson as co-surety. The 
bond was never signed by Dickinson. The bond was 
perfect and complete on its face, and no insertion of 
Dickinson’s name as one of the obligors. It was held, 
that there had beeu no delivery of the bond, and it was 
therefore void as to the surety. 

In Blake v. Sherman, 12 Minn., 424, under a statute 
requiring in actions in attachment a bond in at least the 
sum of $250, with sufficient sureties, the court held, 
“This section of the statute is not to be regarded as 
directory. There must be a bond (a term well under- 
stood), with a penalty, and a condition, and with ¢wo or 
more sureties.” 

In the case of Fletcher v. Austin, 11 Vt., 449, the 
court say: “ Where a bond contains in the obligatory 
part the names of severa] persons as sureties, if a part 
sign with an understanding and on the condition that it 
is not to be delivered to the obligee until signed by the 
others, it is not effectual as to those who do sign until 
the condition is complied with.’ To the same effect, 
see Bank v. Evans, 3 Green (N. J.), 155. Duncan v. 
The United States, 7 Peters, 448. . 

From a careful examination of the authorities, we 
think the following rules may be deduced. 

First. That a bond, which is perfect on its face, ap- 
parently duly executed by all whose names appear 
therein, which purports to be signed and delivered by 
the several obligors, and is actually delivered by the 
principal without stipulation, reservation, or condition, 
cannot be avoided by the sureties upon the ground that 
they signed it on the condition that it should not be 
delivered unless it should be signed by other persons, 
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who did not sign the same, if it appear that the obligee 
had no notice of such condition, and nothing to put him 
upon inquiry as to the manner of its execution, provided 
he has been induced upon the faith of such bond to act 
to his own prejudice. 

Second. That where a bond contains in the obliga- 
tory part the names of several persons as sureties, if a 
part sign the same with an understanding and on the 
condition that it is not to be delivered to the obligee 
until it is signed by all whose names appear in the 
obligatory part as ‘sureties; it will not be valid as to 
those that do sign until the condition is complied with. 

Third. If there is anything on the tace of the bond, 
or in the attending circumstances, to apprise the obligee 
that the bond has been delivered by the sureties to the 
obligor to be delivered to the obligee only upon certain 
conditions, which have not been complied with, the 
sureties may plead the failure to comply with the condi- 
tions as a defense in an action on the bond. 

‘fourth. That a statutory bond must conform sub- 
stantially to the requirements of the statute in respect 
to its penalty, conditions, form, and number of sureties. 

The act approved February 23, 1875, “ To provide tor 
stay of executions and orders of sale,” Laws, 1875, 
page 49, provides that: “On all judgments for the re- 
‘covery of money only, except those rendered in any court 
on appeal or writ of error thereto, or against any oflicer 
or person or corporation, or the sureties of any of them, 
for money received in a fiduciary capacity, or for the 
breach of any official duty, there may be stay of exeeu- 
tion, if the defendant therein shall, within twenty davs 
from the rendition of judgment, procure two or more 
suttcient freehold sureties to enter into a bond, acknow- 
ledging themselves security for the defendant for the 
payment of the judgment, interest, and costs,”’ ete. 

The law in snch a case enters into and furms a part of 


14. SUPREME COURT OF NEBRASKA, 


The State, ex rel. Ames v. Garber. 


the contract, and a surety may insist as a defense, in an 
action on a bond signed by but one surety, that he is 
not liable thereon, the statute being notice to all parties 
concerned that two sureties were required; unless the 
surety waive the condition prescribed by the statute. 

A waiver is defined to be an intentional relinquish- 
ment of a known right, and there must be both know- 
ledge of the existence of the right and an intention to 
relinquish it. Livesey v. Omaha Hotel, 5 Neb., 50. 

In the case at bar the bond was signed by but one surety, 
who delivered the same to the obligor to procure an ad- 
ditional surety, and file the same witb the probate judge 
ot Cass county. No additional sureties were obtained, 
but the bond was transmitted by mail to the probate 
judge, who failed to approve the same, but inarked it 
filed. This bond did not comply with the statute, and 
was not sufticient to authorize a stay of execution. 

The judgment of the district court discharging the 
surety is therefore affirmed. 


JUDGMENT AFFIRMED. 
Gantt, Cx. J., concurs. 


Laxg, J. 


I assent to the affirmance of the judgment solely on 
the ground that no motion for a new trial was made in 
the court below, but express no opinion on the question 
discussed by the majority of the court. 


Tue State or Nepraska, x REL. Joun H. Ames v. Stras 
Garser, GOVERNOR. 


1. Statutory Construction: COMMISSION TO REVISE THE GEN- 
ERAL LAW: LIMITATION OF ITS POWERS. The commissioners 
appointed to revise the gencral laws of the state, under the act 
of February 16th, 1877, are limited in the performance of their 
duties to the first day of January, 1878. 
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. After the time limited the members 
of the commission could perform no acts under the law, nor are 
they entitled to receive from the state any compensation for any 
services performed ostensibly under its provisions, 


AppricaTIon for mandamus. 
S. B. Galey and M. H. Sessions, for the relator. 


The act in question is clearly directory. Hurford v. 
City of Omaha, 4 Neb., 350. It clearly comes within 
the rule laid down in People v. Allen, 6 Wend., 486. 
Where the statute specifies a time within which a public 
ofticer is to perform an official act regarding the rights 
and duties of others, it will be considered as directory 
merely, unless the nature of the act required to be per- 
furmed, or the language used by the legislature show 
that the designation of time was intended as a limitation 
of power. Jd., Gale v. Mead, 2 Denio, 160. Hart ». 
Plum, 14 Cal., 149. Pond v. Negus, 3 Mass., 230. 
Smith v. Crittenden, 16 Mich., 156. 2 Am. Law Reg., 
409. Clark v. Hoskins, 6Conn., 108. Smithv. People, 
47 N. Y., 330. 


T. M. Margquett, for the respondent. 
Lag, J. 


This is an application for a peremptory writ of man- 
damus to compel the governor to approve and sign a 
voucher presented to him for that purpose for services 
alleged to have been performed by the relator, as a 
member of the commission appointed under the act of 
the legislature, approved February 16th, 1877, to revise 
the general laws of the state. This act provides in its 
fifth section that all vouchers for the payment of such 
compensation must “ be approved by the governor and 
secretary of state.” 

It standg admitted thatthe service for which the ac- 
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count was rendered was performed, but since the first 
day of the present month. And the governor places his 
refusal to approve the account solely on the ground that 
under the act creating the commission its members “ are 
not entitled to receive pay for services rendered, nor to 
in any manner disburse moneys appropriated by said act 
* * * * after the first day of January, 1878.” 

In other words the refusal to perform the act required 
of him is based upon the supposition that the existence 
of this commission is limited by the act in question to 
the first day of January, 1878, and that consequently 
after that time its members could perform no act under 
the law, nor be entitled to receive from the state any 
compensation for any service performed ostensibly under 
its provisions. 

In view of the unfinished condition of the work that 
it was designed they should perform and the consequen- 
ces of our sustaining the governor in his construction 
of this statute, we had hoped to reach a conclusion dif- 
ferent from that to which he seems to have arrived, but 
we have been unable to do so. 

By section 3 it is provided that “ they (the commis- 
sioners) shall, by the first day of January, 1878, complete 
the duties assigned them, make a report to the governor 
of what they have done, what changes have been made, 
and what amendments and further legislation they deem 
necessary.” This is very plain language, and it is 
pretty evident that the legislature considered the time 
given amply sufficient for the purpose, and that they 
designed the work to be fully completed by the first day 
of January, 1878. But in addition to this section, and 
obviously in order that it might be fully understood that 
they were limited expressly to this time, it is further pro- 
vided in section 5, that “ the sum of one thonsand dollars, 
or as much thereof as may be necessary, is hereby appro- 
priated for the use of said cummmission, for statiouery 
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and such clerical force as they may find necessary, in 
order to complete their labors by the time provided in 
section three of this act.” 

We are very well aware of the rule frequently applied 
by courts, by which words in a statute, apparently of 
limitation, are held to be merely directory. This sub- 
ject was pretty fully discussed, and the rule applied, in 
the case of Hurford v. The City of Omaha, 4 Neb., 336. 
And when it can be gathered from a consideration of 
the entire act, that such was the legislative intent, there 
is no doubt that the court should give to the language 
that construction. | 

But looking to the act before us, we see nothing that 
would justify us in giving to the words employed to 
express the legislative will any other than their plain 
and ordinary meaning. By assuming the language to 
be merely directory, it seems very clear to us that we 
would be doing violence to tlie clearly expressed will of 
the legislature, that this commission shonld cease their 
labors, and make a final report of their work done, by 
the first day of January, 1878. If they can proceed 
with their work, at the expense of the state, for any time 
after the period fixed by the legislature, it must follow 
that practically there is no limit whatever to the time 

‘that may be occupied, or the expense incurred, but the 
will of the commission itself. We are very certain that 
the possibility of sucha result could not have been con- 
templated by the legislature, or very different language 
would have been employed. “In the case of all written 
laws, it is the intent of the lawgiver that is to be en- 
forced. But this intent is to be found in the instrument 
itself, It is to be presumed that language has been 
-employed with sufficient precision to convey it, and un- 
less examination demonstrates that the presumption doeg 
not hold good in the particular case, nothing will remain 
except to enforce it.” Cooley Con. Lim., 54, 
4 
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We think the governor has given to the act in ques- 
tion its proper meaning, and therefore the prayer of the 
relator must be denied. 


WRIT DENIED. 


Wittram Epwarps, Puaintrrr in Error, v. Morava 
Scuurr, Dergenpant iy Error. 


Appeal: acTIONS OF REPLEVIN IN JUSTICE’S couRT. In an 
action of replevin to recover possession of specific prope sty, 
commenced before a justice of the peace, and tried by a jury, an 
appeal may be taken from the judgment of the justice of the 
peace to the district court, without regard to the amount ia con- 
troversy. 


Error to the district court for Douglas county. Tried 
below before Savacs J. 


Stull & Burnham, for plaintiff in error, cited LeJls- 
ton v. Osenbaugh, 2 W. L. M., 188. Martin «. Arm- 
strong, 12 Ohio State, 548. 


Gantt, Cu. J. 


The plaintiff in error took an appeal to the district 
court from a judgment rendered against him in favor of 
defendant in error, by a justice of the peace, upon the 
verdict of a jury, in an action brought to recover posses. 
sion of specific property. On motion of defendant, the 
district court dismissed the appeal, on the ground that 
the amount in controversy was less than twenty dollars 
Hence, the only question now raised in the case is, 
whether an action in replevin before a justice of the 
peace comes within the purview of section 985 of the 
civil code, which provides that “if neither party de- 
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mands a greater sum than twenty dollars, and the case 
is tried by a jury, there shall be no appeal.” In reple- 
vin, it is said that “the property in the thing, and not 
dainages for its detention, is the real matter in dispute. 
The affidavit of property in, and the right to possession 
of, the article, and its wrongful detention by the defend- 
ant, takes the place of a bill of particulars.” It is alone 
upon the affidavit that process can issue, and upon it and 
the defense of the defendant to it, the case must ‘be 
heard and determined. The statute requires no state- 
ment of value of the property to be set forth in the affi- 
davit, nor any amount of damages caused by the detention 
of the property. The defendant cannot set up in defense 
any demand by way of counter claim or set-off. The 
inain fact in issue is not a sum of money demanded, less 
or greater than twenty dollars, but it is the right of pro- 
perty in the thing in dispute. It is, therefore, difficult 
to discover upon what principle of construction section 
985 can apply to an action for the recovery of specific 
property. In respect to appeals in actions of replevin 
there seems to be no special provision in the statutes; 
but section 1,006 provides generally that “in adi cases 
not otherwise specially provided for by law, either party 
may appeal from the final judgment of a justice of the 
peace to the district court of the county where the jndg- 
ment was rendered.” And section 1,017 provides that: 
“ Appeals in the following cases shall not be allowed: 
. First. On judgments rendered on contession. Second. 
In jury trials, where neither party claims in his 2d of 
particulars a sum exceeding twenty dollars. Zhurd. In 
actions for the forcible entry and detention, or forcible 
detention only, of real property. Fourth. In trials of 
the right of property, under the statutes, either levied 
upon by execution or attachment.’ These provisions 
were taken from the statutory laws of Ohio, and the 
supreme court of that state, in defining the right of ap- 
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peal in actions commenced to recover possession of spe- 
cific property, in Aflartin v. Armstrong, 12 Ohio Bt., 551, 
say, that “the last two subdivisions indicate very clearly 
the purpose and scope of the second. The suits to 
which they refer are all proceedings im rem—suits to 
recover the possession of specitic real or persunal estate. 
In such actions the plaintiff does not file a bill of par- 
ticulars, claiming a specific sum of money, and the de- 
fendant is not permitted to set up either a counter claim 
or set-off. If the second subdivision was intended to 
prohibit appeals in @d/ jury trials where there is not a 
bill of particulars claiming a sum exceeditig twenty dol- 
_ lars, there was no necessity for enacting either of the 
last two subdivisions. The established rules of con- 
struction require courts to give effect, if practicable, to 
every part of a statute, and it is therefore our duty to 
construe the second division as not to render the third 
and fourth altogether useless and unmeaning.”’ 7 Cush., 
89; 2 Mich., 138. This can only be done by applying 
section 985 to actions before a justice of the peace to 
recover a sum of money, demanded in a bill of particu- 
lars, and not to actions brought to recover the possession 
of specific real and personal property. In Martin v. 
Armstrong, the question is very fully discussed, and we 
think the construction given to these statutory provi- 
sious, in that case, is the correct interpretation of the 
law, and the only one which will harmonize and give 
effect to each of these several provisions of the statute. 

The appeal having been properly taken, the final order 
of the district court dismissing it must be reversed, and 
the cause be remanded with instructions to reinstate the 
appeal of plaintiff in error, and to proceed in the case 
according to law. 


JUDGMENT ACCORDINGLY. 
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James B. McCurry, PLAINTIFF IN ERROR, Vv. Epwin M. 
ALLEN, DEFENDANT IN ERROR. 


ad 


Trusts. Where a trust is created and declared, it must be capa. 
bie of being executed without conflicting with the laws of the 
state. 


ASSIGNMENT FOR BENEFIT OF CREDITORS. An insolv- 
ent debtor may muke an absolute assignment of all his property 
to a trustee, to be applied in payment of his debts; but in such 
case it is the duty of the trustee at once to apply the property to 
the purpose for which the trust was created. 


fd 


While such a trust cannot be executed instant 
ly, yet the delay must only be such as necessarily results from a 
reasonable exercise of the power given to the trustee. 


sa 


CONDITIONS. FRAUD. A debtor cannot, when 
a debt is due, avoid the obligation of immediate payment, nor 
can he, without the consent of the creditor, extend the period of 
credit. Therefore, if an assignment contains a provision, from 
which it appears that the debtor, at the time of its execution, in- 
vended to prevent the immediate application of his property to 
the payment of his debts, it will render the instrument void on 
its face. 


~ 


a 


Where an assignment con- 
tained a provision authorizing the assignee “to dispose of the 
same in any manner whatsoever as freely and lawfully as the 
assignor could do himself, which the said party of the second 
part, trustee as aforesaid, may deem advisable to do, tending in 
his opinion to convert the same into money, for the benefit of all 
interested,’ Held, that this authorized a sale on credit, and ren- 
dered the instrument void on its face. 


Error to the district court for Adams county. 


It was an action of replevin brought by Allen, the 
defendant in error, against McCleery, plaintiff in error, 
to recover possession of a stock of Inmber, ete., which 
the latter had levied upon, as sheriff, under a writ of ex- 
ecution, as the property of one Van Alstine, the execu- 
tion debtor. Allen claimed title by virtue of an assign- 
ment made to him by Van Alstine, for the benetit of all 
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the creditors. Upon a trial of the cause, before Gastin, 
J., and a jury, the assigninent was sustained and judg- 
ment entered accordingly in favor of the defendant in 
error. To reverse this judgment, the sheriff brought 
the cause to this court by petition in error, claiming 
that the court erred in permitting the assignment to 
Allen to be read in evidence to the jury, and in giving 
certain instructions touching the validity and sufficiency 
of the assignment in law. 


Moudy & Abbott and Lamb, Billi» asley & Lambert- 
son, tor plaintiff in error, cited Burreil on Assignments, 
Sees. 223, 224. Brigham v. Tillinghast, 13 N. Y., 215. 
Nicholson v. Leavitt,6 N. ¥.,510. Lapalee v. Stewart, 
27 N. Y., 310. Sackett v. Mansfield, 26 Ill., 21. 
Pierce v. Brewster, 32 Ill., 268. Whipple v. Pope, 33 
Ill.. 334. Kayser v. Heavenrich, 5 Kan., 324. Dudley 
v. Whiting, 10 Kan., 47. Bump on Fraudulent Convey- 
ances, 365-370. Sutton v. Hanford, 11 Mich., 518. 


O. P. Mason and James Laird, for defendant in error. 
No brief on file. 


M axwet, J. 


The only question to be determined in this case is, 
whether the assignment from Van Alstine to Allen was 
fraudulent and void on its face as to creditors. The as- 
signment contains the following provisions: “That the 
said party of the second part, assignee and trustee as 
aforesaid of the.said property as aforesaid, shall sell and 
dispose of said property aforesaid with convenient dili- 
gence, either at public or private sale, and for the best 
prices he can obtain therefor, for cash; and to dispose 
of the same in any manner whatsvever as freely and 
lawfully as the assignor could do himself, which the said 
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party of the second part, trustee as aforesaid, may deem 
advisable to do, tending, in his opinion, to convert the 
same into money, for the benefit of all interested.” 

In Nicholson v. Leavitt, 6 N. Y., 510, the assignment 
was made “upon trust that the said parties of the sec- 
ond part, and the survivors of them, do and shall, in 
such manner and at such time or times, either at publie 
or private sale, or for cash, or upon credit, or partly for 
cash and partly wpon credit, and by and under such 
terms and conditions as they shall think reasonable and 
proper, absolutely sell, convey, and dispose of all and 
singular the said estate and property hereby conveyed 
and assigned.”? The court say: “It has always been un- 
derstood that when an individual has incurred an obli- 
gation to pay money, the ¢¢me of payment was an es- 
sential part of the contract; that when it arrived, the 
law demanded an immediate appropriation by the debtor 
of his property in discharge of his liability; and if he 
failed, would itself, of its own process, compel a per- 
formance of the duty.” 

In that case it was held that the assignment was 
fraudulent and void as against the creditors of the as- 
signors. 

In Brigham v. Tillinghast, 13 N. Y., 215, the assign- 
ment contained the following provision: “The said par- 
ties of the second part shal] forthwith take possession of 
all and singular the premises aforesaid, and shall, as 
soon as practicable and expedient for the best interests 
of all concerned and interested therein, convert all and 
singular the premises and estate aforesaid into money 
or available means, and, after deducting the reasonable 
costs and charges of-executing the trust berein men- 
tioned, shall pay and apply the moneys and means aris- 
ing therefrom in the manner and form following,” ete. 
The court say: “The trustees, under this assignment, 
would be authorized to sell all or any portion of the as- 
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signed property on credit, and take in payment notes, 
bonds, mortgages, or other available means, even if they 
would not be authorized to exchange it for other prop- 
erty.” The assignment was held to be fraudulent and 
void as to creditors. 

In Rapalee v. Stewart, 27 N. Y., 310, it was held that 
& provision in an assignment, that the trust preperty “be 
converted into cash, or otherwise disposed of to the best 
advantage” by the assignee, was authority to sell on 
eredit, and avoided the assignment. 

In Woodburn v. Mosher, 9 Barb., 255, the authority 
to the assignees was to convert the property into money 
“within snch convenient time as to them shall seem 
best.”’ It was held that the assignment was void npn 
its face. 

In Ke cep v. Sanderson, 12 Wis., 391, it was held that 
a clause in an assignment authorizing the assignee to 
sell and dispose of the assigned property “ upon such 
terms and conditions as in his judgment may appear 
best and most to the interest of the parties concerned,”’ 
was authority to sell on eredd, and that it was void as 
to creditors, adhering to the decision in Keep v. Sander- 
son, 2 Wis., 42. 

Section 17, Chap. 25 of the Gen. Stat., provides that: 
“Every conveyance or assignment, in writing or other- 
wise, of any interest in land, or in goods, or things in 
action, or of any rents or profits issuing therefrom, and 
every charge upon lands, goods, or things in action, or 
upon the rents or profits thereof, made with the intent 
to hinder, delay, or defraud creditors or persons of their 
lawful rights, * 7 * as against the per- 
sons so hindered, delayed, or defrauded, shall be void.” 

The authority to the trustee in the case at bar “to 
dispose of the same in any manner whatsoever as freely 
and lawfully as the assignor could do hitnself which the 
said party of the second part, trustee as aforesaid, may 
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deem advisable to do, tending, in his opinion, to convert 
the same into money, for the benefit of all interested,” 
is not only authority to the trustee to sell on credit, but 
would authorize him to exchange the property assigned 
for other property, or for notes, bonds, mortgages, or 
other forms of indebtedness, if in his opinion it would 
thereby be more readily converted into money. 

Where a trust is created and declared, it must be ca- 
pable of being executed without conflicting with the 
laws of the state. 

An insolvent debtor may make an absolute assignment 
of all his property to a trustee for the payment of his 
debts; but in such ease it is the duty of the trustee to 
make an immediate application of the property to the 
purposes tor which the trust was created. It is not to 
be expected that this can be accomplished instantly, but 
the delay must be such as necessarily results from a rea- 
sonable exercise of the power given to the trustee, and. 
be merely incidental. 

A debtor cannot, by an assignment, avoid the obliga- 
tion of immediate payment when a debt is due; nur can 
he, without the consent of the creditor, extend the je- 
riod of credit; therefore, any provision in an assignment 
from which it appears that the debtor. at the time of its 
execution, intended tu prevent the immediate applica- 
tion of his property to the payment of his debts, will 
wake the instrument void as to such creditors as are 
hindered or delayed. 

In the case at bar, the instrument is void upon its 
face, and the conrt should so have instructed the jury. 
The judgment is reversed, and the cause remanded for 
further proceedings. 

REVERSED AND REMANDED. 
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Davin M. Jimmerson, PLAINTIFF IN ERROR, v. Ropert .W. 
GREENE, DEFENDANT IN ERROR. 


1. Replevin: WHAT INTEREST PLAINTIFF MUST HAVE IN THE 
PROPERTY. To maintain this action the plaintiff must show 
such an interest as entitles him to the immediate possession of 
the property claimed. 


. The surety on the undertaking given by the 
plaintiff, as such, has no legai interest in the property replevied ; 
nor can he maintain an action of replevin against one wrong- 
fully dispossessing such plaintiff of the property. 


Error to the district court for Saline county. Heard 
upon a demurrer to the petition before Wraver, J., who - 
sustained the demurrer and entered judgment dismissing 
the case. 


M. H. Sessions and J. H. Grimm, for plaintiff in 
error, cited Burrows v. Stoddard, 3 Conn., 160. Clark 
v. Skinner, 20 Johns., 465. Hartwell v. Bissell, 17 
Johns., 128. Miller v. Adsit, 16 Wend., 335. Poole v. 
Symonds, 1 N. H., 289. Story on Bail, §§ 94, 105. 
Selleck v. Phelps, 11 Wis., 380. Acker v. White, 25 
Wend., 6138. Thayer v. Hutchinson, 13 Vt.,504. Hunt 
v. Robinson, 11 Cal., 262. Crittenden v. Lingle, 14 
Ohio State, 182. Smith v. McGregor, 10 Ohio State, 
461. 


Hastings & McGintie, for defendant in error, cited 
Walpole v. Smith, 4 Blackf., 304. Wheeler v. Train, 3 
Pickering, 254. Waterman v. Robinson, 5 Mass., 63. 
McCurdy v. Brown, 1 Duer, 101. Noble v. Epperly, 
6 Indiana, 415. Afurienthal v. Shafer, 6 Towa, 223. 
Pattison v. Adams, 7 Hill, 126. Wheeler v. Allen, 51 
N. Y., 87. Wood v. Orser, 25 N. Y., 348.  Gillerson 
v. Mansur, 45 Maine, 25. Becknith v. Philleo, 15 Wis., 
223. Property that has been replevied and delivered to 
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plaintiff is not in the custody of the law. Hagan v. 
Dewell, 24 Ark., 216. Kayser v. Bauer, 5 Kansas, 202. 


Laxg, J. 


This was an action of replevin, and the question for 
our consideration is whether the demurrer to the peti- 
tion was properly sustained. 

To maintain this action the plaintiff must show such 
an interest as entitles him to the immediate possession 
of the property claimed. Does the plaintiff show such 
an interest? We think not. His only claim to the 
property as declared in his petition is based upon the 
fact that he was a surety on a replevin bond in an ac- 
tion brought by Samuel E. Wilson against Harvey 
Macklin, in which this identical property was taken 
and delivered to said Wilson, from whose possession it 
was taken by the defendant herein. 

By the replevin proceeding against Macklin, Wilson 
became possessed of the goods, and there is no allega- 
tion from which it can be inferred that he at any time 
transferred that interest, of any right whatever in the 
property, to the plaintiffinerror. The petition, if true, 
shows most clearly that Wilson, the person to whom the 
property was delivered upon the execution of the ander- 
taking, was the only one entitled to its possession, or 
who had the right to complain of the detendant’s inter- 
ference with it. The simple fact that the plaintiff was 
surety for Wilson on the undertaking gave him no legal 
interest in or control over the property. If Wilson had 
put it into his possession to hold as security for going 
upon the undertaking the case would have been very 
different. That would have given. him an interest, to 
protect which-he could have resorted to this action. 

We have been referred to several authorities which 
were supposed to sustain the plaintiff’s view of thie 
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case, but they fall far short of doing so. These are cases 
wherein receiptors of goods taken in attachment, or on 
execution, have been held to have such an interest there- — 
in as will support the action against persons wrongfully 
interfering with their possession. 

But a receiptor of goods occupies asituation very dif- 
ferent from that of the plaintiff in this case. His title 
for the time being is as valid as that of the officer from 
whom he receives it, and he can hold the property as 
against all persons who cannot show a better one. 

There is no error in the record, and the judgment 
of the court below is affirmed. 


JUDGMENT AFFIRMED. 


Dantet Doopy, PLAINTIFF IN ERROR, v. Patriok Vauann, 
, DEFENDANT IN ERROR. 


County Commissioners: JURISDICTION IN LOCATING PUBLIC 
RoaDSs. Inan application to the board of county commissioncrs. 
to establish a new public road, the posting of four notices in the 
manner required by the statute, and the presentation of a petition 
to the board for such road, signed by at least ten land holders, 
residents of the county, are essential pre-requisites which must 
becomplied with before the board can acquire any jurisdiction 
over the subject-matter of the location and opening of such new 
road. 


Error to the district court for Lancaster county 
Tried below before Pounp, J. The case was originally 
brought by Doody before a justice of the peace, for 
trespass upon lands. Defendant justified under claim 
that the locus in guo was a public road. Judgment for 
defendant, and plaintiff appealed to the district court. 
On appeal, the case was tried upon a stipulation of 
facts, and affidavit received as a deposition, the suffi- 
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ciency and competency of the facts and records, as evi- 

dence to establish the highway, only being questioned. 

If plaintiff recover, it was stipulated that judgment 

should be rendered in his favor for $1 and costs. Further 
facts appear in the opinion. 


Webster & Burr, for plaintiff in error, cited Robinson 
v. Mathwick, 5 Neb., 252. State, ex rel. Sims v. Otoe 
County, 6 Neb., 129. Walliams v. Holmes, 2 Wis., 129. 
Ferris v. Bramble, 5 Ohio State, 109. Jn re Wells 
County Road, 7 Ohio State, 16. Damp v. Dane, 29 
Wis., 419. Thompson v. Multnomah, 2 Oregon, 34. — 
. Austin v. Allen, 6 Wis., 134. Dolphin v. Pedley, 27 
Wis. 469. 


A. C. Ricketts, for defendant in error. 


The board of county commissioners, in opening and 
locating a highway, under the general road law, act in a 
quasi judicial capacity, and their proceedings, however 
irregular, will not subject their judgments to collateral 
impeachment while unreversed. Heirs of Ludlow v. 
Johnson, 2 Ohio, 558. Sheldon v. Newton, 3 Ohio 
State, 494. People «. Carpenter, 24 N. Y., 86. Felter 
v. Mulliner, 2 Johns., 457.  Vuorhees v. Bank of 
United States, 10 Peters, 449. 2 Phillips ou Evidence, 4. 

If the records and files of the board of county commis- - 

sioners are regniar in form, and contain everything re- 
' qnired by the statutes to be preserved and kept, such 
records and files will prove, prima facie at least, that 
the proposed road has a legal] existence. Onur statutes 
nowhere require that the notices of the application for a 
highway shall be recorded or preserved. 

The only record affirmatively required seems to be 
that mentioned in section 21, which has been fully com- 
plied with. The service of notice is no act or part of the 
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duties of the board ot county commissioners, and there- 
fore does not come within the provision of section 41, 
page 239 of Gen. Stat. Arnold v. Flattery, 5 Ohio, 
271. Anderson v. Com. of Hamilton Co., 12 Ohio 
State, 625. Beebe v. Scheidt, 13 Ohio State, 406. Weilis 
v. Sproule, 138 Kan., 257. 


Gantt, Cu. J. 


This action was brought to recover damages for an 
alleged trespass by defendant in error upon the lands of 
the plaintiff. The defendant set up as a defense that 
the land on which the trespass is alleged to have been 
committed is a public road, and was used as such road. 
It is however admitted, “that the road supervisor has 
never worked the alleged highway across plaintiff’s 
land, and that a wet ravine, impassable for wagons when 
_ not frozen over, crosses the alleged highway on one part 
of the plaintiff’s land * * * that the line of the 
alleged highway never has been used by the public asa 
wagon road or highway.”? The main question raised in 
the case is, whether the board of county commissioners 
had acquired jurisdiction to act in the matter of the 
location and opening of the road in question in this 
case. 

Section nineteen of the act relative to roads, declares 
that “whenever the inhabitants in any county desire 
the opening of anew road * * * they shall give at 
least twenty days’ notice, by posting a notice on the 
court-house door, and at three other public places in the 
vicinity of the road sought to be located * * * 
setting forth the time when they will apply by petition 
to the board of county commissioners, giving a particu- 
lar statement of the location * * * sought to be 
effected;” and section twenty declares that “upon the 
presentation of a petition of at least ten land-holders, 
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residents of the county, after notice given as provided 
in the preceding section, the board of county commis- 
sioners sual! proceed to hear the ‘parties interested in 
the case,” ete. 

According to these statutory provisions, the posting 
of four notices in the manner designated, and the pre- 
, sentation to the board of a petition for the road, signed 
by at least ten land-holders, residents of the county, are 
essential pre-requisites, which must be complied with 
before the board can acquire or exercise any jurisdiction 
over the subject-matter of the location and opening of a 
new road. 

It is true, a petition in this case was presented to the 
board, signed by a sufficient number of persons, but it 
_does not appear from the record that any of these per- 
sons were “ land-holders;”. and the evidence shows that 
only two notices were posted, setting forth the time 
when the application would be made. 

In The Siouw City & Pacific Railway v. Washington 
County, 83 Neb., 41, it is held, that “when the acts of 
officers who exercise judicial functions of limited juris- 
diction are questioned, the rule is that they must not 
only show they acted within the authority granted, but 
it must also appear of record that they had jurisdiction.” 

In Robinson v. Mathwick, 5 Neb., 255, it is said, that 
“the board of county commissioners is a tribunal pos- 
sessed of but very limited jurisdiction, which is clearly 
defined by the statutes, and it is essential that all the 
facts necessary under the statutes to authorize their 
action in any given case, be affirmatively shown. If 
they presume to act without an observance of these 
plain statutory requirements, it would be without au- 
thority; and whatever they anight do would be merely 

void.” 

In State, cx rel. Sims v. Commissioners of Otoe 
County, decided at the last term of this court, it is held 
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that if the notices are not posted in the manner pre- 
scribed by law, the county commissioners have no juris- 
diction of the case. 

In Williems v. Holmes, 2 Wis., 144, it is held that 
jurisdiction of inferior tribunals should affirmatively ap- 
pear, “and as such jurisdiction is not to be presumed, it 
is necessary that a strict compliance with the statute, 
shall appear;”? that a petition for a new road “signed 
by others than freeholders would be utterly nugatory;” 
and “theretore, before the paper can serve the purpose 
of conferring jurisdiction upon the supervisors, it should 
be shown that the same is signed by six freeholders of 
the town.” 

And in Damp v. Town of Dane, 29 Wis., 428, it is 
again held that a petition, signed by the requisite num- 
ber of treeholders, is essential to give the board juris- 
diction, and that “a deticiency of but one in the required 
number of qualified petitioners, is as fatal to the validity 
of the proceeding as would be the absence of any peti- 
tion.” 

It is only necessary to further remark that it seems 
clear to us, the doctrine laid down in the above cases 
gives the correct interpretation of the law; it is sup- 
ported by authority, and is the only safe rule for the 
guidance of officers who exercise such limited jurisdic- 
tion ; for if they could in one instance disregard the 
plain requirements of the law, then it would be difficult 
tor either legislatures or courts to fix any boundary to 
their action. 

The judgment of the court below must be reversed, 
and under the stipulation of the parties in the record, 
"judgment is now rendered in this court for plaintiff, 
Daniel Doody, and against defendant, Patrick Vaughn, 
for the sum of one dollar and costs. 


JUDGMENT ACCORDINGLY. 
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Borumeton & Missourt River Raitroap Company IN 
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po 


>» 


a 


NeprasKa, APPELLEE, v. Boarp oF CoMMISSIONERS 
or Lancaster County, APPELLANT. 


Taxation: RAILROAD PROPERTY. It is the duty of the proper 
officers of a railroad company, whose road is situated in more 
than one county, to list under oath, for assessment and taxation, 
the road bed, superstructure, right of way, rolling stock, side 
tracks, telegraph lines, furniture and fixtures, and personal pro- 
perty, belonging to such corporation, and transmit the same to 
the state auditor, on or before the first day of March in each - 
year. 


y . All other property of a railroad company is to 
be assessed by the assessor of the city, ward, or precinct in 
which it is situated, in the same manner as is provided for the 
assessment of real estate, but land used for necessary side tracks 
is not subject to such assessment. 


Railroads: sIDE TRACKS AND DEPOT GROUNDS. While lands 
taken and appropriated for right of way and side tracks, other- 
wise than by consent of the owner, cannot exceed two hundred 
feet in width, yet this does not prevent the company from pur- 
chasing, with the consent of the owner, all the land they may 
require for side tracks and depot grounds. 


Pleading: PETITION. Where a defendant interposes a denial 
to a petition, the only question in issue is the truth of the facts 
stated in the petition. 


NEW MATTER IN DEFENSE. All new matter consti- 
tuting a defense must be pleaded. 


Tuts was an appeal from the district court of Lancas-- 


ter county, being tried there before Pounn, J. 


Brown, England & Brown tor appellant, the county 


board. 


No brief on file. 


T. M. Marquet, for appellee. 
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1. A railroad and all its appurtenances are treated in 
law as one entire thing, and cannot be taxed or sold for 
taxes in parcels. Zhe Toledo & Wabash R. BR. Co. v. 
City of Lafayette, 22 Ind. 262. Morth Hampton 
County v. Lehigh Coal Co.,75 Penn. St., 461. Hilliard 
on Taxation. Mew Haven R. R.v. Hayden, 117 Mass., 
433, 

2. The right of way, including depot grounds, is 
taken for public use, and we only hold an easement in 
the same. ellog v. Malin, 50 Mo., 496. 1 Redfield 
on Railroads, 249, note (4). 

3. The right of way is not taxable unless so made by 
express words. Worcester County v. Worcester, 116 
Mass., 193. Wayland v. County Com’rs., 4 Gray, 500. 

4, What is the meaning of road bed, superstructure, 
right of way, rolling stock, side track, furniture, and 
fixtures? Road bed and superstructure include all depot 
grounds and water stations. Cooley on Taxation, 151, 
note 1. Ltatlroad v. Burks, 6 Penn. St. 71. Wayne 
County v. Del. & Hudson Canal Co., 15 Penn. St., 351- 
857. State v. Hancock, 383 N.J., 315. Milwaukee R. 
R. Co. v. Milran, 35 Wis., 27. Osborn v. Hartford R. 
Co., 5 R. Cases, 229. C. dW. W. R. R. Co.v. Miller, 
72 Ill., 146. 5 

5. The policy is to tax the road as a whole, and this 
would be co-extensive with the right to take land for the 
use of the road. The Milwaukee & St. P. R. R. Co. v. 
City, 34 Wis., 273-278. Harlem Gas Co. v. Mayor, 33 
N. Y., 318. 

6. A liberal construction should be given to the stat- 
ute which adopts the theory of taxation that the road 
for taxation isa unit; and only when the legislature 
designates some portion for taxation separately can it be 
so taxed. The Milwaukee & St. P. R. RB. Co. v. Craw 

Sord County, 29 Wis., 116. 
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Maxwet., J. 


On the first day of April, 1870, the state of Nebraska, 
through the governor thereof, sold and conveyed to the 
plaintiff the following described real estate in the city of 
Lincoln, for depot grounds, viz.: “ Bounded on the north 
by S street, on the west by fifth street, on the south by 
O street, and on the east by seventh street, said tract 
being about 1,400 feet in length by 700 in width.” 

Said tract has not been laid off into lots and blocks, 
but is known and described in the plat of the city as 
“depot grounds.” 

It appears from a plat on file in the case, that a num- 
ber of the side tracks of the plaintiffs railroad are 
‘ located on the tract, and that the depot, water tank, and 
round house are situated thereon. 

In the year 1874, the assessor of the city of Lincoln 
assumed that said land was laid off into blocks, and pro- 
ceeded to assess the same as follows: 

Block 256, assessed at $3,250; block 257, assessed at 
$3,250; block 258, assessed at $3,250; block 259, assessed 
at $3,250; block 268, assessed at $2,500; block 269, 
assessed at $2,500; block 246, assessed at $3,900; block 
247, assessed at $3,900. Afterwards the county commis- 
sioners of Lancaster county levied taxes thereon to the 
amount of $944. 

It is claimed in the petition and not denied in the 
answer that said tract of land was assessed by the state 
board of equalization for the year 1874. 

The plaintiff brought an action in the district court 
of Lancaster county to enjoin the collection of the tax, 
and obtained a decree as prayed for in its petition, to re- 
verse which the defendants bring the cause into this 
court by appeal. 

Section seventeen of the revenue law (Gen. Stat. 900) 
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provides that the president, secretary, superintendent, or 
other principal accounting officers within the state at 
the time of the assessment of every railroad or telegraph 
company, whether incorporated by auy law of this state 
or not, when any portion of said railroad or telegraph 
company is situated in more than one county, shall list 
for assessment and taxation, verified by the oath or 
affirmation of the person so listing, all the following de- 
seribed property belonging to such corporation within 
the state, viz.: road bed, superstructure, right of way, 
rolling stock, sede track, telegraph lines, furniture and 
fixtures, and personal property belonging to such cor- 
poration. 

It is also provided that the state board of equalization 
shall value and assess the property of the corporation at 
‘its actual cash value for each mile of said road or line, 
ete. 

There is no claim in the answer of the defendants that 
machine or repair shops or other buildings are located 
on said grounds, nor were any such buildings assessed. 

The only questions for our consideration are, first, the 
authority of the assessor to assess the property in ques- 

‘tion; second, the authority of the county commissioners 
to levy the tax complained of. 

Section one hundred and five of the chapter entitled 
“ Corporations” (Gen. Stat., 193), provides, .that any 
railroad corporation shall be authorized to pass over, oc- 
cupy, and enjoy any of the school, university, saline, or 
other lands of the state; provided, that no more than one 
hundred feet in width from the center of the roadway 
survey of such corporation, on either side, shall be taken 
for roadway; and not to exceed twenty acres, to conform 
to the subdivisions of the government survey, in any 
one tract, for each section of twelve consecutive miles of 
such railroad, shall be taken for station, depot grounds, 
machine shops, turn-outs, side tracks, warehouses, and 
other appurtenances to a railroad, ete. 
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Section eighty-one (Gen. Stat., 186), provides that a 
railroad company may appropriate so much real estate 
as may be necessary for the location, construction, and 
convenient use of its road, including all necessary 
grounds for stations, buildings, workshops, depots, ma- 
chine shops, switches, side tracks, turn tables, and water 
stations, all materials for the construction and repair 
of said road and its appurtenances, and a right of way 
over adjacent lands sufficient to enable such company to 
construct and repair its road, and a right to conduct 
water by aqueducts, and the right of making proper 
drains, provided, that the lands so held, taken, and ap- 
propriated, otherwise than by the consent of the owner, 
shall not exceed two hundred feet in width, ete. 

There is no restriction upon the authority of the com- 
pany to purchase, with the consent of the owner, all the 
real estate they may require for side tracks and depot 
grounds. In the case at bar, the present and prospec. 
tive business of the company would seem to justify them 
in the purchase of the lands in controversy for side 
tracks and depot grounds. 

The road bed, superstructure, right of way, rolling 
stock, side tracks, telegraph lines, furniture and fixtures, 
and personal property of a railroad company, are not 
to be assessed by a city, ward, or precinctassessor, but the 
statute makes it the duty of the assessor of the city, 
ward, or precinct in which are situated machine or re- 
pair shops, or other buildings or grounds, to assess the 
same, and make return thereof, in the mauner now 
. provided for the assessment and return of real estate. 
But there is no allegation in the answer of the defend- 
ants that any machine or repair shops, or other buildings 
are situated on the lands in controversy. The answer 
consists of certain denials of facts stated in the petition. 
The rule is well settled that where a defendant inter- 
poses a general denial to a petition the only question in 
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issue is the truth of the facts stated in the petition. All 
new matter constituting a defense must be pleaded in 
the answer. The A.& WV. R. R. v. Washburn, 5 Neb., 
124. 

The code requires the defendants, in a case like the 
one under consideration, to make a plain, concise, and 
distinct statement of the facts which they claim render 
the lands in controversy taxable. The petition alleges 
that this land is used for side tracks and depot grounds, 
and the plat on file and agrecd statement of facts tend 
to prove the allegations of the petition. Such being the 
case the lands are to be assessed by the state board of 
equalization, and not by the precinct assessor. 

The action of the assessor in assessing this land, and 
that of the county commissioners in levying taxes 
thereon, are therefore null and void. The judgment of 
the district court is affirmed. 


JUDGMENT AFFIRMED. 


Mary CALLAwAN, APPELLANT, Vv. Epwarp B, Canianan, 
APPELLEE. 


1. Divorce: CONFLICTING TESTIMONY. Ina case brought to the 
supreme court on appeal, where no question of law is involved, 
and the testimony is conflicting and pretty evenly balanced, the 
finding of the court will not be disturbed. 


2, he . In order to justify a reversal of the finding of 
the court below, on a question of fact, such finding must be 
shown to be clearly wrong. 

8. ALIMONY. A reasonable allowance of alimony; during 


the pendency of an action for divorce brought into the supreme 
court upon appeal, will be made. 


Appreat from the district court of Douglas county. 
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Tried below before Savaasz, J., who rendered judgment 
in favor of defendant. 


J. Z. Webster, for appellant. 


J. C. Cowin, for appellee, 


Laxgr, J. 


This is an appeal from Douglas county. The action 
was brought to obtain a divorce from the bonds of mat- 
rimony, the only ground relied upon being that of ex- 
treme cruelty—the charge of habitual drunkenness, 
which is also contained in the petition, having been aban- 
doned. The court below found the issues in favor of the 
defendant, and dismissed the action, and the case is 
brought here for review. 

The question presented by the record is one of fact 
only, no question of law being raised. The simple is- 
sue is as to whether the charge of extreme cruelty is es- 
tablished by the evidence adduced upon the trial, and 
which is now before us in the form of a bill of excep- 
tions. 

As the case is presented by the petition and testimony 
of the plaintiff, the alleged extreme cruelty, which was 
the immediate cause of the commencement of these pro- 
ceedings for a divorce, occurred on or about the twen- 
tieth of May, 1876.. It is trne that before this time 
there had been, on several occasions, some difficulties 
and broils, which show pretty conclusively that the ut- 
most harmony and kind feeling did not at all times pre- 
vail in their home. But there was, certainly, nothing 
that would have furnished a sufficient reason for grant- 
ing a divorce, even by the plaintiff’s own showing, up to 
the occurrence which resulted in her leaving the defend- 
ant. 
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From this it is seen that the result of the case must 
depend upon the defendant’s treatment of his wife at the 
time she left him; and if this be not shown to have 
amonnted to what is known as extreme cruelty, by at 
least a fair preponderance of the evidence, then the 
charge must fail, for upon the plaintiff rests the burden 
of proof. ; 

The alleged cruelty on this occasion, as shown by the 
petition, is: “That at said time and place said defendaut 
did strike, assault, beat, and maltreat this plaintiff, to 
her great personal injury, and that said defendant did, 
then and there, threaten to do greater damage and per- 
sonal injury to plaintiff, and did attempt to do this’ 
plaintiff further bodily harm, and was prevented from 
so doing by a bystander, who caught and held said de- 
fendant until this plaintiff escaped.”” This is a very 
general charge, indeed, and of itself, unexplained by the 
testimony, can bardly be said to make a case of extreme 
cruelty. But it was sufficient to admit evidence, and to 
that we must resort to ascertain the character of the in- 
juries. . 

It would not be profitable to enter upon a critical ex- 
amination and discussion of the testimony given by the 
several witnesses in this opinion. We have, however, 
read it carefully, and agree with counsel that, as to the 
vital points in the case, it is absolutely irreconcilable, 
and pretty evenly balanced, so that it is perhaps impos- 
sible to say with certainty just where the exact truth of 
the matter rests. 

It is barely possible that the story told by Mrs. Cal- 
Jahan on the witness stand, if it were entirely uncontra- 
dicted, might sustain the charge of extreme cruelty, al- 
though her testimony is open to much criticism, and is 
far from satisfactory on very many points. She says, for 
instance, of the affair of the twentieth of May, when 
she left her husband, that he “grabbed ine, and struck 
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me, and kicked me from foot to head,” and ‘“‘ he grabbed 
iny hair and pulled me as I ran.” But as to the strik- 
ing and kicking, she is entirely unsupported; and as to 
the pulling of her hair, but a single witness, a Miss 
Lynch, corroborates her story. As to Miss Lynch, she 
seems to have taken too much interest in the case to en- 
title her to the utmost credit. Again, if the defendant 
had struck and kicked his wife, in the way she would 
evidently lead us to believe, there must have been some 
visible marks left on her person, which, in the condition 
of her mind at that time, she would not have been slow 
in exhibiting to her friends. But of all the numerous 
witnesses called in her behalf, not a single one saw any 
mark of violence upon her body, or heard from her the 
least complaint of personal injury. In fact, the case 
seeins to be almost entirely wanting in those indicia 
that invariably accompany an honest, well-founded 
charge of personal violence. 

In addition to this inherent weakness of the plaintifi’s 
proof on this point, we have the positive denial of the 
defendant that he either strucx or kicked the plaintiff, 
or pulled her hair, or committed any violence upon her. 
And in this he is fully corroborated by the only witness, 
a Mr. Arnold, who was in the house with the parties 
during the entire affray. 

In the condition in which we find the testimony, even 
if it had not already been passed upon by a court re- 
ceiving it directly from the lips of the witnesses them- 
selves, we do not think we would be warranted in hold- 
ing the charge of extreme cruelty to bemade out. And 
further, we think that, in a case of so great conflict in 
the testimony as is here presented, the finding of the 
court in which the case was first tried is entitled to our 
respect, and should not be disturbed unless it is shown to 
be clearly wrong. 

For these reasons, the finding and judgment of the 
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court below are affirmed, and a judgment entered dis- 
missing the case, at the costs of the plaintiff. 


JUDGMENT ACCORDINGLY. 


Prior to the argument of the above case, plaintiff 
filed a motion for the allowance of $100 alimony. 


Per Curiam—tThe motion is sustained. 


Tue Srare, Ex REL. James O. Carter, v. Toe Boarp oF 
Pus.ic Lanps anp Buiwprnes. 


1. Board of Public Lands and Buildings: Powers. The 
board of public lands and buildings are the successors of the 
board of prison inspectors; but they possess no power except 
such as is conferred by the constitution of 1875, or by statute. 
They possess no authority to appoint or remove the physician 
of the penitentiary, such power being vested in the governor. 


pe 


Board of Prison Inspectors. The relator was appointed 
physician by the board of prison inspectors, and was to hold his 
office during the pleasure of said board. Held, That when the 
board ceased to exist by limitation of the constitution, the ap- 
pointment of ‘the relator terminated. 


8. Officers: WHEN THEIR POWERS CEASE. As a general rule, 
where the term of a particular officer is fixed by statute, his 
power ceases with the expiration of that term, unless there is a 
provision that he shall hold his office until his successor is 
elected and qualified. But where the practice has been for 
officers to hold over until their successors are elected and 
qualified, their acts are valid. 


4. : HOLDING BY APPOINTMENT. An appointment, unlimited 
as to its term, continues in force until revoked, or the authority 
by which it was made ceases to exist. 

5. : AUTHORITY CEASES WHEN APPOINTING POWER IS ABOL- 


ISHED. The death or removal of members of a particular board 
who are vested with the appointing power, their places being 
filled with others, does not annu) appointments already made, 
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because the board continues to exist, with full power to make or 
revoke appointments. But upon the abolition of the board, 
without a saving clause as to its appointments, the authority of 
those persons who merely hold office during its pleasure ceases. 


Oxtaina application for mandamus. 
Lamb, Billingsley & Lambertson, for the relator. 


The constitution, by abolishing the inspectors and 
creating the board of public lands and buildings as 
their successors, did not annul the appointments made 
by the board of inspectors in pursuance of the powers 
conferred upon them by law. Const., sees. 5,14, Art. 
XVI. The physician of the penitentiary is expressly 
by statute made an officer. Gen. Stat., 1036, 1042. He 
was an officer at the date of the adoption of the new 
constitution, and was an officer of state, performing im- 
portant public functions, receiving a stated salary, fixed 
by the legislative appropriations of the state. Laws, 
1877, 237-388. Laws, 1875, 225. The above sections of 
the constitution, together with section 5, page 1023, 
General Statutes, clearly indicate that all officers created 
by the statutes of this state, hold until their successors 
are selected and qualified. The later decisions of the 
courts support this theory of the tenure of office. Dillon 
on Municipal Corporations, sec. 158. Overseers of Poor 
v. Sears, 22 Pick., 122, 130. People v. Fairbury, 51 
IL, 149. Stratton v. Oulton, 28 Cal., 44. DMeCall v. 
Byram, 6 Conn., 428. Cordiell v. Frizee, 1 Nevada, 130. 
School District v. Atherton, 12 Metcalf, 105. People v. 
Stratton, 28 Cal., 382. State v. Wells, 8 Nevada, 105. 
Heys v. Walters, 46 Ga., 387. 


Maxwett, J. 


The relator sets forth in his application that on the 
ninth day of May, 1873, the board of prison inspectors, 
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pursuant to the laws of the state, duly appointed and 
commissioned him physician of the penitentiary of the 
state; that he was to hold said office, with all the rights, 
privileges, and emoluments thereof until his appoint- 
ment and commission should be revoked according to 
law; that he entered upon the duties of his office on the 
first day of June, 1873, and continued to discharge the 
same until the sixteenth day of March, 1877, when the 
defendants, without cause, and without authority of law, 
passed an order excluding the relator from said office, 
and instructed the warden of the penitentiary to exclude 
him from the performance of the duties of said office, 
and not to recognize him as physician of the peniten- 
tiary; and that said order is still in force, and said de- 
fendants still exclude the relator from exercising the 
duties of said office; that said relator has never been re- 
moved from said office, nor his appointinent or commis- 
sion been revoked; that the relator has from time to 
time repeatedly insisted and demanded trom said de- 
fendants permission to exercise and discharge the duties 
of said office, but that they keep him out of the same, 
and wrongfully deprive him of the rights, privileges, 
and franchises thereof. Wherefore the relator prays that 
a writ of mandamus may issue against the said defend- 
ants, commanding thein to rescind and revoke their said 
illegal order to the warden of the penitentiary, and to 
permit the relator to exercise and discharge the duties 
of the office of prison physician, and commanding them 
to restore the relator to the exercise and enjoyment of 
the duties of said office. 

Section 17, of chapter 76, of the General Statutes, 
provides that the chaplain and physician of the peniten- 
tiary shall be appointed by the board of prison inspec- 
tors. 

Under the provisions of the constitution of 1875, the 
prison inspectors remained in office until the first Thurs- 
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day after the first Tuesday in January, 1877, when their 
office terminated. 

Section 19, of article V, of the constitution of 1875, 
provides that “the commissioner of public lands and 
buildings, the secretary of state, treasurer, and attorney- 
general, shall form a board, which shall have general 
supervision and control of all buildings, grounds, and 
lands of the state, the state prison, asyluins, and all 
other institutions thereof, except those for educational 
purposes; and shall perform such duties, and be subject 
to such rules and regulations as may be prescribed by 
law.” 

The act approved February 13, 1877, establishing a 
board of public lands and buildings, provides that “the 
board shall have power, under the restrictions of the 
act, to direct the general management of all of said in- 
stitutions, and be responsible for the proper disburse- 
ment of the funds appropriated for their maintenance, 
and shall have reviewing power over the acts of the 
ofticers of such institutions, and shall, on the part of the 
state, at regular meetings as hereafter directed, audit all 
accounts of such oflicers,’’ ete. 

Section 7 provides that : “It shall be the duty of the 
board to take cognizance of all charges or complaints 
made against said public officers, and at a regular meet- 
ing to give an impartial hearing to such charges and 
the defense against them, if any, and report the charges, 
evidence, and their conclusions in the matter, to the 
governor, within six days after the determination of 
such investigation.” 

Section 10, article V, of the constitution of 1875, pro- 
vides that: “The governor shall nominate, and by and 
with the consent of the senate (expressed by a majority 
of all the senators elected, voting by yeas and nays), 
eppoint all officers whose offices are established by this 
constitution, or which may be created by law, and whose 
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appointment or election is not by law herein provided 
for.” 

The board of public lands and buildings are the 
successors of the board of prison inspectors, but they 
possess no power except such as is conferred by the con- 
stitution of 1875, or by statute. They possess no power 
to appoint or remove the physician of the penitentiary, 
such power being vested in the governor. 

The relator claims to have been appointed prison phy- 
sician by the board of prison inspectors, and was to 
hold his office during the pleasure of said board. The 
board of prison inspectors ceased to exist, by limitation 
of the constitution, in January, 1877. By what author- 
ity then does the relator claim the office in question ? 
The appointment being held merely at the pleasure of 
the board of inspectors, was revoked when the board 
ceased to exist. 

Story, in his work on agency, section 469, says : “It 
follows from what has been said, that when the power 
of an agent is revoked or terminated, that also of any sub- 
stitute appointed by and under him, it being a depend- 
ent power, is ordinarily also revoked.” 

In this case the board of public lands and buildings 
had no authority to continue the relator in office. His 
authority, therefore, to discharge the duties of the office 
of prison physician was determined when the board of 
prison inspectors ceased to exist. 

The relator not being entitled to the office, the appli- 
cation for the writ must be denied. 


Writ DENIED. 


Upon an application for leave to file a motion fora 
re-hearing, Lamb, Billingsley & Lambertson, for rela- 
tor, contended : 

The rule of agency upon which this decision is based 
is, that when the power of an agent is revoked or termi- 
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nated, that also of any substitute appointed by and under 
him, it being a dependent power, is ordinarily also 
revoked. 

The physician was not the agent or deputy of the in- 
spectors, but the agent of the state. In a certain sense 
the state authorized the inspectors to fill an agency cre- 
ated by the state, which appointment it ratified, and 
which agent the state recognized and paid him a salary. 
If this was a case where a principal had conferred upon 
a board the power of appointing an agent for him, and 
the board had delegated the appointing power to some 
one else, then the revocation of the appointing power of 
the board would annul the appointing power ot the 
agent. If the state had appointed the board of inspec-- 
tors to perform the duties of physician, and the board 
had employed the relator as deputy to assist it in the 
performance of the functions of the office, then the rule 
of agency cited by the court would apply, and the revo- 
cation.of the powers of the inspectors would do away 
with all assistants and deputies. But can it be urged 
that when the power of appointment and removal was 
vested in the inspectors, and in the exercise of this 
power of appointment the relator was appointed, there- 
fore when the appointing power was transferred from 
the board to the governor, that which they had right- 
fully done was annulled? We can hardly think the 
court will say that the board no longer has authority to 
appoint, and for that reason that which they were em- 
powered to do is undone, or in other words, the board 
has no longer any power to remove the relator, there- 
fore the relator is removed. Even thongh the appoint- 
ing power was completely abrogated, instead of trans- 
ferred to the governor, still we think the relator would 
ho'4 until his successor was selected and qualified. 

is this case distinguishable in principle from State, ex 
rel. Davis, v. Bacon, 6 Neb., 285? Did not the decision 
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of the court in that case clearly recognize the validity of 
Bacon’s title to the office of principal of the blind asy- 
lum? If so, and the determination of the existence of 
the trustees of the blind asylum left its appointees in 
oftice, why should the death of the board of inspectors 
nullify its appointments? Each of the boards have the 
same power of appointment and removal. For the 
power to appoint, for an undefined term, in the absence 
of a statute to the contrary, gives the power to remove 
at the discretion and will of the appointing power. Z’x 
parte Ilennen, 18 Peters, 185. State v. Buys, 6 Neb., 
167. If the theory enunciated by the court be correct, 
all the appointees of the directors of the deaf and 
dumb asylum, the appointees of the board of trustees of 
the blind asylum, and the other appointees of the in- 
spectors of the penitentiary, have no title to their 
positions, and have been enjoying the emoluments of 
their offices and places without any legal right thereto. 
Tn conclusion, with ail due regard for the opinion of the 
court, we are constrained to urge, that the death of the 
board of inspectors did not kill off its lawful progeny. 


Maxwe t, J. 


This is an application for leave to file a motion for 
a rehearing, assigning various grounds therefor, only 
two of which will be noticed. 

The application is made by the attorneys of the re- 
lator, and, in support of the application, we are referred 
to section 5, Art. XVI, of the Constitution, which pro- 
vides that “all persons now filling any office, or appoint- 
ment, shall continue in the exercise of the duties thereof, 
according to their respective commissions, elections, or 
appointments, unless by this constitution it is otherwise 
directed.” 

There is no claim that the relator was appointed for a 
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definite period of time, and the decision in the case is 
placed expressly on the ground that he merely held his 
oflice during the pleasure of the board of prison inspect- 
ors. Had the statute prescribed the length of time a 
party appointed prison physician should hold the office, 
. and that period had not elapsed, the sections cited would 
be in point. But it has no application whatever to this 
case. 

Section 14, Art. XVI, applies only to the officers 
named in that section, and has no application whatever 
to the case of the relator. 

The general rule is, that where the term of a particu- 
lar officer is fixed by statute, his power ceases with the 
expiration of that term, unless there is a provision that 
he shall hold his office until his successor is elected and 
qualified. Lex v. Atkins, 3 Mod.,12. Rexv. Harle, 1 
Strange, 627. Fort v. Prouse, Id., 625. Mayor of 
Durham’s Vase, 1 Sid., 33. Wille., 292. Glover, 173. 
Dillon on Man. Corp., See. 156. 

But where the practice has been for officers to hold 
over until their successors were elected and qualitied, 
their acts are valid. Chandler v. Bradish, 23 Vt., 416. 
Overseers v. Sears, 22 Pick., 122. School District v. 
Atherton, 12 Met., 105. Dow v. Bullock, 13 Gray, 136. 
People v. Fairbury, 51 Ill. 149. McCall v. Byram, 
6 Conn., 428. 

An appointment unlimited as to its term continues in 
force until revoked, or the authority by which it was 
made ceases to exist. The death or removal of mem- 
bers of a particular board who are vested with the ap- 
puinting power, their places being filled by others, does 
not annal appointments already. made; because the 
board continues to exist, with full power to make or-re- 
voke appointments, although its members have changed. 
But upon the abolition of the board, without a saving 


clause as to its. appointinents, the authority of those 
6 
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persons, who merely held office during its pleasure, 
ceases. 7 

The attorneys for the relator endeavor to avoid this 
dilemma by insisting that he holds over until his suc- 
cessor is appointed and has qualified. 

But the statute does not include the case at bar, and 
the anthorities cited do not apply. It is apparent, after 
a careful re-examination of the case, that all the ques- 
tions involved have been fully and fairly considered. 
The application to file a motion for a rehearing is there- 
fore denied, 

JUDGMENT ACCORDINGLY. 


Samure, E. Wirson, PLaINTIvF IN ERROR, v. Harvey 
Mack in, DEFENDANT IN ERROR. 


_ 


- Practice: REPLEVIN: AFFIDAVIT. Filing an affidavit in an 
action of replevin is a proceeding. The term proceeding is used 
in the code of civil procedure to distinguish all other steps 
taken in an action from those embraced in the word pleading. 


In replevin, the statute requires the 
affiant to swear that the goods and chattels claimed were not 
taken in execution on any order or judgment against the 
plaintiff. The affiant is not to determine the validity of the 
judgment, and cannot in that proceeding question its correct- 
ness. 


30 ——: : . When the affidavit is defective, it is 
the duty of the court, even after a motion to dismiss on that 
ground is filed, to permit it to be amended. 


RIGHTS OF SUITOR; AMENDMENT OF PLEADINGS. Ifa 
suitor has been deprived of a substantial right, by the refusal of 
the court to permit an amendment, the supreme court, in a 
proper case, will grant him relief. 


The application to amend, however, 
should be made before the cause is dismissed. The better prac- 
tice is, to make the order conditional, that, in case of failure to 
amend in time, and on the terms prescribed, the action be dis. 
missed. 
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Error to the district court for Saline county. The 
facts appear in the opinion. 


M. H. Sessions, for plaintiff in error, cited Frink v. 
Flanagan, 1 Gilm., 35. Cutler v. Rathbone, 1 Hill, 
204. Adams v. Hubbard, 30 Mich., 104. Willams’ v. 
West, 2 Ohio State, 82. Grace v Mitchell, 31 Wis., 533. 
Wise v. Withers, 3 Cranch, 331. Elliott v. Prersol, 1 
Pet., 340. Grumond v. Raymond, 1 Conn., 46. Gould 
v. Scannell, 13 Cal., 480. Warner v. Hunt, 30 Wis., 
200. Black v. Winterstein, 6 Neb., 224. 


Hastings v. McGintie, for defendant in error, cited 
Gen. Stat., 552. Bzlbo v. Henderson, 21 Iowa, 56. 
Booth v. Ableman, 16 Wis., 460. Macklot v. City of 
Dawenport, 17 Iowa, 379. Carney v. Doyle, 14 Wis., 
270. Reynolds v. Sallee, 2 B. Monroe, 8. Saffel v. 
Wash, 4 B. Monroe, 92. Cromwell v. Owings,-7 Harris 
& Johnson, 55. Wiley v. Kelsey, 9 Ga. 117. Bridges 
v. Nicholson, 20 Ga., 90. Hamson v. Weare, 4 Towa, 
13. Billings v. Russell, 23 Penn. State, 189. Moore v. 
Robinson, 6 Ohio State, 302. Simpson v. Hart, 1 John- 
son’s N. Y. Ch., 91. Wesson v. Chamberlain, 3 Com- 
stock, 831. Cochran v. Loring, 17 Ohio State, 409. 
Newman v. City of Cincinnati, 18 Ohio, 323. Buell v. 
Cross, 4 Ohio, 330. Goss v. McClaren, 17 Texas, 107. 


Maxwett, J. 


This an action of replevin. The plaintiff filed an 
affidavit in the court below describing certain personal 
property, and alleging “that the said plaintiff is the 
owner of the said goods and chattels, and entitled to the 
immediate possession of the same; and that said goods 
and chattels are wrongfully detained from him by de- 
fendant, and that the said goods and chattels were not 
taken in execntion on any order or judgment against 
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said plaintiff, but were taken by execution issued against 
plamtif, on void julgment, or for the payment of any 
tax, fine, or amercement assessed against him, or by 
virtue of any order of delivery—issued under chapter 
two or eleven of the code of civil procedure.” 

The defendant moved to dismiss the case on the 
ground that there was not a sufficient affidavit filed as 
required by the statute. The motion was sustained, 
and leave given to the defendant to prove the value of 
the property taken under the writ. Afterwards the 
plaintiff filed a motion to amend the affidavit, which 
was overruled, to which the plaintiff excepted. The 
parties then entered into an agreement as follows: 

“Tt is agreed by and between said parties to said ac- 
tion, that a jury shall be waived to assess the damages 
of said defendant, and that a return of the property 
mentioned in said plaintiff’s affidavit for replevin can- 
not be had, and that the damages of said defendant is 
seventy-five dollars and ninety-nine cents.” 

Judgment was rendered against the plaintiff for the 
sum of $75.99 as provided in the agreement, to reverse 
which the plaintiff brings the cause into this court by 
petition in error. 

Filing an affidavit in an action of replevin is a pro- 
ceeding. The term proceeding is used in the code of 
civil procedure to distinguish all other steps taken in an 
action from those embraced in the word pleading. O’ Dea 
v. Washington County, 3 Neb., 122. Johnson v. Jones, 
2 Neb., 137. < 

The affidavit in the case at bar is clearly defective. 
The statute requires the affiant to swear that the goods 
and chattels were not taken in execution on any order 
or judgment against the plaintiff. The affiant is not to 
determine the validity of the judgment, and cannot in 
that proveeding question its correctness. When the afii- 
davit is defective, it is the duty of the court, even after 
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a motion to dismiss on that ground has been filed, to 
permit it to be amended. 

It is claimed by the defendants, that the question of 
amendment is exclusively within the discretion of the 
district court, and therefore cannot be reviewed by this 
court. : 

In O’Deav. Washington County, supra, the court say: 
“When it is clear that there must have been a radical 
misapprehension of the true spirit, and scope of the 
statute under consideration, and in consequence thereof 
a suitor is deprived of a substantial right, possibly to 
his great pecuniary injury, it is most unquestionably 
our duty to interpose, and grant him suitable relief.” 
Mills v. Miller, 3 Neb., 95. 

The application to amend, however, should be made 
before the cause is dismissed. The better practice is, 
to make the order conditional, that, in case of failure to 
amend in the time and upon the terms prescribed, the 
action be dismissed. 

As the plaintiff made no attempt to amend until the 
action had been dismissed, the court did not err in over. 
ruling the application. The stipulation entered into by 

_the parties is a waiver of all errors. It is agreed that 
the property described in the affidavit cannot be return- 
ed, and that the damages sustained by the defendant are 
seventy-five dollars and ninety-nine cents. This is de- 
cisive of the case. The judgment is clearly right and 
must be affirmed. 

JUDGMENT AFFIRMED, 
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O. L. Kem & Co., pLaintirrs IN ERROR, v. P. O. AVERY 
anp W. C. Kern, DEFENDANTS IN ERROR. 


_ 


Usury. Where a party contracts to pay 18 per cent interest 
upon a promissory note at the time of its execution and delivery, 
the contract will be tainted with usury, although the rate of in- 
terest is not expressed in the note. 


po 


$ SURETY MAY PLEAD. A surety may plead as a defense 
to a promissory note, that usurious interest was agreed upon by 
the parties at the time of the execution of the note. 


ad 


Pleading: AMENDMENT OF PLEADING. If a plea of usury is 
defective in its statement of facts, yet if testimony is introduced 
without objection, showing the existence of a contract for illegal 
interest, the court after verdict will permit the answer to be 
amended to conform to the facts proved. 


~ 


Practice: SETTING ASIDE VERDICT. A verdict will not be set 
aside because a party was surprised by testimony which was 
merely cumulative, and which could not affect the result. 


Error to the district court for Richardson county. 
Tried below before Wraver, J. The facts appear in 
the opinion. 


Isham Reavis and A. R.. Scott, for plaintiffs in error.. 


1. Usury must be specially pleaded, and there must 
be no uncertainty with reference to the parties commiit- 
ting it. The answer in this case charges that the plain- 
tiffs contracted for usurious interest, but does not state 
with whom. Unless the unlawful contract was made 
with the defendants, they cannot plead it in detense of 
this action. This proposition seems so clear, that au- 
thority is hardly necessary in support of it. And it 
avails the defendants nothing that the plaintiffs failed 
to take advantage of the defective pleading in the court 
below. The objection that a petition does not state facts 
sufficient to constitute a cause of action, or that an 
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answer does not state facts sufficient to constitute a 
cause of defense, may be urged at any time, or in any 
court. 

2. To constitute the offense of usury there must be 
an agreement that he who has the use of the money 
shall pay the owner of it more than lawful interest, and 
none but privies or parties can take any advantage of 
this detense. Sternburg v. Callanan, 14 Iowa, 255. A 
plea of usury cannot be interposed by a party who is 
not privy to the contract in action. Drakes Fer. v. 
Chandler, 18 Grattan, 909. Usury laws are designed 
to protect the borrower from being obliged to pay more 
than the amount limited thereby for the loan or forbear- 
ance of money, and not to prevent the lender from re- 
ceiving such excess from third parties who voluntarily 
undertake to pay it. d/cArthur v. Schenk, 31 Wis., 673. 
The defense of usury is personal to the borrower, his 
heirs or representatives. Stephens v. Muir, 8 Ind., 352. 
Stein v. Association, 18 Ind., 243. A verbal agreement, 
made contemporaneously with the execution of a promis- 
sory note for more than legal interest, the additional 
promise is nugatory. Butterfield v. Kidder, 8 Pick., 
513. 


H. T. Hull, for defendant in error. 


The 18 per cent interest contracted for by the plain- 
tiffs in this case was more than the maximum allowed 
by law, was usury, and may be pleaded by the defendants 
whether agreed upon by them directly or by their agent, 
or even if not known by defendants, and if they derived 
no advantage from the transaction. Cheney v. White, 
5 Neb, 261. Where, by the terms of a contract between 
the lender and the borrower, if the lender receives or 
reserves or contracts for a greater rate of interest than 
the maximum allowed by law, such contract is affected 
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by the vice of usury (and it makes no difference whether 
the usurious interest is expressed in the terms of the 
instrument given for the payment of the debt created 
by the loan, or whether it is taken as a bonus, or is se- 
cured by any other corrupt agreement, device, or shift at 
the time of the contract), the whole transaction consti- 
tutes only one contract. Gzllmore v. Woolcock, 13 Wis., 
589. Lear v. Yarnell, 3 A. K. Marsh, 419. Marshall 
v. Law, 9 Conn., 65. Bank U.S.v. Waggener, 9 Peters, 
399. Richards v. Kountze,4 Neb., 206. The agreement, 
not the note, governs as to usury. Sands v. Smith, 1 
Neb., 111. 8 Wend., 550. 13 Wend., 505. 


Maxwett, J. 


The plaintiffs brought an action in the district court 
of Richardson County upon a promissory nore: of which 
the following is a copy: 

“©8500. Farzs Crry, Nes., Oct. 20th,1874. 

“On the 20th day of December, 1874, we promise to 
pay to C. L. Keim & Co., or order, the sum of five 
hundred dollars, without defalcation, for value received, 
* * * payable at the Falls City bank, Falls City, 


Nebraska. 
“<P, O. Avery, 


“Wa. OC. Kern.” 


The note contained the following endorsement: 

“CO, L. Keim & Co. received on within January 21st, 
1876, $500 (tive hundred dollars).” 

The defendants answered the petition of the plaintiffs 
alleging “that at the date and delivery of said note said 
plaintiffs contracted for eighteen per cent interest there- 
on from the date thereof until the payment thereof; 
that on January 21st, 1876, said defendants paid said 
note in the full sum of $500; that said plaintiff con- 
tracted for illegal and usurious interest on said nvte,”’ 
ete. : 
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No reply was filed to the answer. On the trial of the 
cause, the jury found a verdict for the defendants, on 
which judgment was rendered dismissing the case. The 
cause is brought into this court by petition in error. 

The errors assigned are: 

First, that the court erred in overruling the motion 
for a new trial. Second, that the answer tendered no 
issue. Third, that the court erred in rendering judg- 
ment in favor of defendants. Fowrth, that the court 
erred in not granting a new trial. '7/tA, that the court 
erred in not rendering judgment for the plaintiffs. 

On the trial of the cause P. O. Avery, one of the de- 
fendants, on cross-examination, testified as follows: 

Q. Did you promise to pay eighteen per cent on this 
note? 

A. Well, I so understood it. 

Q. I want a direct answer; “yes” or “no,” whether 
you promised to pay eighteen per cent on this note? 

A. Yes, sir. 

C. L. Keim, one of the plaintiffs, called as a witness 
in their behalf, testified as follows: 

Q. What interest did you contract for at the delivery 
of this note? 

A. Eighteen per cent. 

Q. Who was to pay the eighteen per cent? 

A. The Association. 

It appeared from the testimony in the case, that the 
money was loaned to the “ Humboldt Patrons Associa- 
tion,” and that the defendants were merely sureties. 
When the note became due, the interest thereon for 180 
days was paid, and the time of payment extended. The 
only question at issue is, whether the contract was usu- 
rious or not. 

Section five, of chapter 34, General Statutes, 446, pro- 
vides that: “Ifa greater rate of interest than is herein- 
before allowed (12 per cent) shall be contracted for or 
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received, or reserved, the contract shall not therefore be 
void; but if, in any action on such contract, proof be 
made that illegal interest has been directly or indirectly 
contracted for, or taken, or reserved, the plaintiff shall 
only recover the principal without interest, and the de- 
fendant shall recover costs; and if interest shall have 
been paid thereon, judgment shall be for the principal, 
deducting interest paid.” 

There appears to be no question about the rate of in- 
terest agreed upon in this case, one of the plaintiffs hav- 
ing testified that the rate was eighteen per cent. 

A surety may plead as a defense to an action on a 
promissory note, that usurious interest was agreed upon 
by the parties at the time of the execution of the note. 
It is not necessary, to constitute usury, that the illegal 
interest be expressed in the uote. 

It is claimed that the answer of the defendant fails to 
set up a sufficient plea of usury to make an issue or con- 
stitute a defense. It appears trom the bill of excep- 
tions that the plaintiffs themselves proved the contract 
to be usurious. Such being the case, it would be the 
duty of the court (if necessary), to permit an amend- 
ment of the answer to conform to the facts proved. But 
the answer is sufficient, after verdict, to sustain the judg- 
ment. 

A number of affidavits were filed in support of the 
motion for a new trial, showing that Avery had testified 
on a former trial that no rate of interest was agreed 
upon, and that, in consequence thereof, the plaintiffs 
were taken by surprise. The testimony of Avery was 
inerely cumulative, and could not affect the result. 

The judgment is clearly right, and must be affirmed. 


JUDGMENT AFFIRMED. 
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Howarp KENNEDY, PLAINTIFF IN ERROR, Vv. OTor County 
Nationat Bank, DEFENDANT IN ERROR. 


1. Banks. I. the president of a national bank in Nebraska City, 
obtained from K., in the city of Omaha, his (K.’s) promissory 
note for the sum of $2,000 payable to L., or order, and payable 
on demand, for the purpose of purchasing stock in the bank of 
which he was president. I. procured the note to be discounted 
by his bank, and had the proceeds thereof placed to his credit 
therein, and he afterwards drew the same out by checks on the 
bank. None of the officers of the bank, except the president, 
were aware of the character of the note, or that it had been 
given for stock. Held, in an action on the note, that the bank 
was entitled to recover. 


WHEN BOUND BY ACT OF A PRESIDENT. Representa- 
tions of the president of a bank, made in transacting its busi- 
ness, are admissible in evidence against the bank; but state- 
ments made by him away from the bank, in reference to matters 
in which the bank has no interest, are not admissible. Mer 
chants Bank v. Rudolf, 5 Feb., 527, cited and adhered to. 


Like other agents, the president of a bank must 
act within the scope of his authority, in order to bind his prin- 
cipal, unless his acts have been ratified. 


Error to the district court for Otoe county. Tried 
below before Pounp, J., and a Jury. Verdict for plain- 
tiff there. Judgment. Motion for a new trial over- 
ruled. Cause brought up by defendant, Kennedy, upon 
petition in error. The facts of the case are sufficiently 
stated in the opinion. 


S. H. Calhoun, for plaintiff in error. 


1. The president of a national bank is its chief ex- 
ecutive officer, and has a general supervision of its 
affairs—notice to him will be notice to the bank. Mc- 
Cann v. State, 4 Neb., 324, and cases there cited. The 
same is true of a stockholder (who is a party to the 
transaction) of an incorporated banking association. 
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Stockdale v. Keys, 79 Penn. St., 251. An endorsee of 
such a note cannot recover when he is implicated in, or 
privy to, the original transaction. Hittle v. DeLamater, 
3 Neb., 326. 

2. All the circumstances tend to show that this was 
an arrangement between the president and the cashier of 
this bank to get Kennedy’s paper to use as assets in lieu 
of the money which had been paid out of the bank to 
the original owner or owners of some of the stock then 
held in Irish’s name, and not an ordinary discounting of a 
note payable by Kennedy to Irish and endorsed by Irish 
to the bank. This note was never protested, showing 
that the bank with regard to this note never followed 
the usual course of business. All the payments on this 
note were made by Irish, except one payment of $10, 
being money of Kennedy’s in Metcalf’s hands, and mis- 
applied by Metcalf, without Kennedy’s knowledge or 
consent, upon this note, and the bank never claimed 
anything from Kennedy until Irish became insolvent. 
If it was an ordinary discounting of paper, where was 
the profit? What was realized tor the benefit of the 
stockholders in this bank? For the evidence all shows 
that it was not discounted a single penny, that Irish was 
credited with the full amount. The peculiar manner of 
making this pretended discount is noteworthy. It was 
not done at the counter or at the officer’s desk, but in a 
back room, and instead of being an open and usual 
transaction, Metcalf quietly places on file a memorandum 
in his own handwriting for the book-keeper to enter up. 

If a bank officer réceive a promissory note trom the 
maker, no consideration passing, and place the note in the 
bank in order to make a show of assets, even if such object 
be known to the maker, he is not liable on the note. Ag- 
ricultural Bank v. Robinson, 24 Me., 276. Lime Rock 
Bank v. Hewitt, 50 Me., 269. And the agents knowl- 
edge of want of consideration, when acting for the 
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- principal, is notice to the principal, however that know]- 
edge may have been acquired. Union Bank v. Camp- 
bell, 4 Humph., 396. Fulton Bank v. Canal Co., 4 
Paige, 137. 2 Parsons on Notes, 27, 28,29. Edwards 
on Bills, 316, 317. 

3. In order to recover on accommodation paper 
plaintiff must have received the same in good faith, and 
whatever shows him to have received it mala fide, or 
with notice of the facts, will defeat his right of recovery. 
Edwards on Dills, 320, and note 5. Woodhull v. Holmes, 
10 Johns., 270. Skilding v. Warner, 15 Johns., 270. 
Brown v. Taber, 5 Wend., 566. Wardell v. Howell, 9 
Wend., 170. Small v. Smith, 1 Denio, 583. 


M. L. Hayward, for defendant in error 


The testimony shows clearly that Irish and Kennedy 
alone knew how or why the note was executed. Metcalf 
and Ashton swear that they never knew anything about 
it. The note bears date June 23d, 1873, and on June 
24th, 1873, it was presented at the bank by Irish, and 
discounted by the cashier in the ordinary manner over 
the bank counter. It was discounted for cash, and the 
money used by Irish, not to buy or pay for stock, but for 
his own private use. (See testimony of Ashton.) The 
note bears interest from date at 12 per cent, hence bank 
could not pay less than its face. Act of Congress, 1864, 
sec. 80. Morse on Banking, 16,20. Its bearing interest 
shows that the maker’s intention was to have it run some 
time. Lockwood v. Crawford, 18 Conn., 361, 871. For 
this reason and because interest was promptly paid it 
was allowed to run. A demand could only be required 
to hold Irish the endorser, and his paying the interest on 
the note for over two years made such demand unneces- 
sary. Irish was a director of the bank, hence he had 
due notice that the note was not paid. Aferchants Bank». 


62 SUPREME COURT OF NEBRASKA, 
Kennedy v. Otoe County National Bank. 


Rudolf, 5 Neb., 541. When the interest was not paid 
then Metcalf called on Kennedy for interest and princi- 
pal, thus showing that there was no collusion between 
Kennedy or Irish and Metcalf. One payment of $10 
was made on the note out of Kennedy’s money, and he 
made no objection, although notified at once. When re- 
quested to pay the note Kennedy made no defense, but 
pleaded only hard times and asked for time. The bank 
having discounted the note one day after its date for 
value with no notice of any fraud, took the note with all 
the rights of an innocent indorsee of time paper bought 
before maturity. 1 Parsons on Contracts, 218. Furman 
v. Haskins, 2 Caines, 369. Merrit v. Todd, 23 N. Y., 
28. Hendricks v. Judah, 1 Jobns., 319. Story on Notes 
and Bills, 208, note 3. Thurston v. M’Kown, 6 Mass.. 
428. Bank officers cannot bind the bank by an unlawful 
act, nor outside the place of business, nor outside the 
line of business of the bank as this transaction clearly 
was. Sec. 8, act of congress, 1864. Merchants Bank 
v. Rudolf, 5 Neb., 5389. Miller v. McIntyre, 1 Peters, 
59 and 60. United States v. Dunn, 6 Peters, 51. Bank 
of Metropolis v. Jones, 8 Id., 12. Kirst National Bank 
». Ocean National Bank, 60 N. Y., 291. Franklin 
Bank v. Stewart, 37 Me., 519. Washington Bank v. 
Lewis, 22 Pick., 24. Harper v. Calhoun, T How. 
(Miss.), 208. Wyman v. Hallowell, 14 Mass., 262. 
Lloyd v. West Branch Bank, 15 Penn. State, 172. 
Bank Com’rs v. Bank of Buffalo, 6 Paige, Ch., 497. 
Merchants Bank v. State Bank, 10 Wallace, 675-6. 


Maxwe.t, J. 


In the year 1875, an action was commenced in the dis- 
trict court of Otoe county against the plaintiff in error 
and QO. H. Irish, to recover the sum of $2,000 and inter- 
est, upon a promissory note, of which the following is a 


copy: 


JANUARY TERM, 1878. 63 


Kennedy v. Otoe County National Bank. 


$2,000. Nesraska City, June 23d, 1873. 

“ On demand, I promise to pay to O. H. Irish, or order, 
two thousand dollars, at the Otoe county National Bank, 
with interest at the rate of 12 per cent per annum, for 
value received. “ A. Kennepy.” 

On the back of the note were several endorsements of 
payments of interest. The note on the day after its date 
was transferred to the defendant in error. 

The plaintiff in error answered the petition of the 
defendant in error, alleging that he received no consid- 
eration for said note whatever, and that the defendant in 
error was not an innocent purchaser or holder thereof; 
that said note was made as an accommodation note, to 
enable Irish to purchase certain additional shares of 
stock inthe bank of the defendant in error, and that the 
cashier of said bank had agreed to carry said note; that 
he was led to believe that he had nothing to fear there- 
from, as the stock would pay said note if it became 
necessary, and that the dividends would pay the interest 
thereon; that the object of purchasing additional shares 
of stock was to enable the then cashier, and his friends, 
to control the bank, and elect Irish president thereof; 
that being induced by these representations, and being 
willing to accommodate said parties, ‘and upon no other 
consideration he executed the note in question, and de- 
livered the same to Irish for the purpose of being en- 
dorsed and delivered to the defendant in error, upon the 
understanding and agreement hereinbefore set forth; that 
atthe time of delivering said note to Irish, he (Irish) deliv- 
ered to plaintiffin error twenty shares of the stock of said 
bank, to be held by him as security against liability on 
his part upon said note, of all of which facts the bank 
had full knowledge; that afterwards the bank requested 
the plaintiff in error to deposit said shares in said bank 
for safe keeping, agreeing that said shares should be held 
by it for the purpose of securing said note; that plain- 


64 SUPREME COURT OF NEBRASKA, 


Kennedy v. Otoe County National Bank. 


tiff in error relying upon said representations deposited 
said shares in said bank, that the bank disposed of said 
stock and appropriated the proceeds thereof to its own 
use, and that no part thereof has been applied to the 
payment of the note. 

The plaintiff in the court below filed a reply to the 
answer, denying all the allegations of new matter therein 
contained. 

It appears from the testimony in the case that Ken- 
nedy, prior to the time of the execution and delivery of 
the note in controversy, had another transaction with the 
defendant in error, whereby he purchased twenty shares 
of the stock of the bank, giving his note therefor to the 
bank. This stock appears to have been purchased by 
him at the request of, and apparently as an actof friend- 
ship for, Metcalf, the cashier of the bank. It is claimed 
by the plaintiff in error, that the note in controversy, al- 
though payable to Irish, was in fact to be delivered 
to the bank as a part of the first transaction. In our 
opinion the proof entirely fails to sustain this view of 
the case. — 

Kennedy, on cross-examination, testified as follows: 

Q. He (Irish) said to you, did he, that he wanted the 
note to buy stock with? 

A. That was it exactly; that was the conversation. 

Q. Was that the conversation about the time you 
gave the note? 

A. At the date of the note. That was the conversa- 
tion on that occasion and on previons occasions. 

Q. That he wanted the note to buy stock with? 

A. Yes, sir. 

Q. Do you know what he did with that note? 

A. Nothing, only what was afterwards developed. 

Q. At the time you signed the note, you are positive 
he yave you the stock right there and then—handed it © 
over to you? 
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A. Yes, sir, certificates of stock. 

Q. You don’t know whether he bought this stock? 
A. No, sir. 

Q. Nor how he paid for it? 

A. No, sir. 


It also appears from the testimony that the note was 
signed and the stock delivered to the plaintiff in error in 
Omaha. 

The plaintiff in error also testified that the original 
transaction with the bank, whereby he had purchased 
and held 20 shares of bank stock, was terminated and 
his note cancelled on the 24th day of June, 1873, the 
same day, as appears from the testimony, the bank dis- 
counted the note in controversy. It also appears from 
the testimony of Benjamin D. Ashton, teller and book- 
keeper of the bank, that the note in controversy was 
discounted by the bank on the 24th day of June, 1873, 
and the amount thereof placed to the credit of Trish, 
who drew the same out by checks on the bank. In this 
Ashton is fully corroborated by the cashier. There is 
an entire failure of proof to show that the twenty 
shares of stock left in Kennedy’s possession as security 
for the payment of the note were ever delivered to the 
bank by Kennedy or any one for him, or that the bank 
sold the same or any portion thereof. The representa- 
tions of the president of a bank, made in transacting its 
business, are admissible in evidence against the banks. 
but statements made by him away from the bank, in 
reference. to matters in which the bank has no interest, 
are not admissible. Like other agents, a bank president 
must act within the scope of his authority in order to 
bind his principal; unless his acts are ratified. 

In Merchants Bank v. Rudolf,5 Neb., 527, it was 
held that statements made by a cashier, at casual inter- 
views away from the bank, as to payments having been 
made upon its securities, were not binding upon the 
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bank. We think that decision states the law correctly, 
and is applicable to this case. 

From a careful examination of the entire record, we 
are satisfied that justice has been done in the case. The 
judgment of the district court is therefore affirmed. 


JUDGMENT AFFIRMED. 


Taz Union Centra, Lire Insurance Co., PLAINTIFF ~ 
IN ERROR, V. JAMES MoHuen, DEFENDANT IN ERROR. 


Life Insurance: DEFAULT IN PAYMENT: PAID-UP POLICY: 
MEASURE OF DAMAGES. A life insurance policy provided that 
a certain part of each premium be allowed as a loan or credit 
and as a debt against the policy until paid or cancelled by 
profits or otherwise, and further provided that after a certain 
time, and after ful: annual payments of premiums during this 
time, upon default and surrender of the policy by the insured, 
the company should issue to him a new paid-up policy for an 
equitable amount, subject to the outstanding loans or credits: 
Held, that upon a breach of the covenant to issue such new 
paid-up policy by the company, the measure of damages, after 
full payment of all premiums accrued before such default, ia 
the fair cash value of the new paid-up policy at the time of the 
breach of contract, with interest thereon. 


Error to the district court of Douglas county. Tried 
below before Savage, J., and a jury. The case is stated 
in the opinion. 


George EL. Pritchett, for plaintiff in error. 


This judgment should be reversed, becanse the plain- 
tiff was only entitled to recover the value of the paid-up 
policy to which he was entitled, and the only evidence 
as to its value proved it to be less than the amount 
which he owed the company. The plaintiff could not 
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recover upon the theory of a rescission of his contract 
with the company, because the parties could not be put 
in statu quo. He could not return to the company the 
five years’ insurance which he had had. 2 Parsons on 
Contracts, 678. Hunt v. Silk, 5 East, 449. 


Leavitt Burnham, for defendant in error. 


1. The contract of insurance, for breach of which 
action was brought by defendant in error, though made, 
up of several parts, was entered into as an entirety, and 
must be treated as such; and any breach thereof, was a 
breach of the whole. 8 Parsons’ Contracts, sec. 189. 
2 Id., sec. 619. ad 

2. Defendant in error was entitled to recover such 
damages as he suffered by failure to fulfill the whole 
contract. 3 Parsons’ Contracts, secs. 187,189. Master- 
ton v. Mayor, T Hill, 61. Shaffer v. Lee, 8 Barb., 412. 
Royalton v. R. d& W. Turnpike Co., 14 Vt., 811. And 
the jury might also inquire if there were aggravating 
and unjustifiable circumstances connected with the - 
breach that would also entitle the defendant in error to 
recover therefor. Field on Damages, 58, 61, and cases 
cited. Jones v. Steamship Cortes, 17 Cal., 487. Stone- 
sheifer v. Sheble, 31 Mo., 243. Hall v. Delephane, 5 
Wis., 206. , 


Gantt, Cu. J. 


On the twenty-eighth of August, 1872, the plaintiff 
in error insured the life of the defendant in error in the 
sum of $2,500, at a semi-annual payment of $31.25, with 
participation in profits, for the term of his natura) life, 
for the benefit of Mary McHugh, provided that ten 
dollars of each semi-annual premium is allowed as a 
credit or loan, bearing interest at six per cent from their 
‘respective dates, and acknowledged as an indebtedness 
against the policy until paid or cancelled by profits or 
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otherwise. The policy contains this covenant: “And 
the said company do hereby further promise and agree 
that if, after the premiums on this policy for not less 
than three complete years of insurance have been duly 
paid to the company, this policy should cease in conse- 
quence of default of payment of any subsequent pre- 
mium, this company will, on the surrender of this 
policy, issue in lieu thereof (provided such surrender be 
made within sixty days of such default) a new paid-up 
- policy, subject to any loans or credits outstanding against 
this policy, for an equitable amount, which shall not be 
less than the sum below: After three full annual pay- 
ments, $240; after four full annual payments, $317; 
after five full annual payments, $390; and a like equit- 
able amount for any greater number of payments.” 

Ten semi-annual payments of $21.25 were made, and 
then the defendant made default of payment of premium 
on his policy, and within the time specified he surrend- 
ered the same, and demanded the issuance to him of a 
paid-up policy, which the plaintiffs refused, and he 
brought action to recover damages for a breach of the 
contract. 

Under the terms of the policy ten dollars of each 
semi-annual premium, not paid, is a credit or loan bear- 
ing six per cent, and acknowledged to be an indebtedness 
against the policy until paid or cancelled by profits or 
otherwise; and that after a period of not less than three . 
years, and “after the full annual payments” to the 
company have been duly paid, the company will issue 
to the defendant a new paid-up policy. The five years 
loans, amounting in the aggregate to one hundred dol- 
lars, were not paid by the defendant. It is therefore 
very clear, according to this contract, that the plaintiff 
only covenanted to issue a new paid-up policy upon the 
full payment of all the premiums up till the time default 
was made; but in this case there was an indebtedness 
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against the defendant of unpaid premiums, which the 
plaintiff’s uncontradicted testimony tended to show, 
after deducting the accrued dividends, was $86.31; and 
yet the jury rendered a verdict in favor of defendant in 
error for $212.50, being equal to the aggregate of' all 
premiums paid by defendant during the five years in- 
surance on his life. 

It is insisted that the defendant received no benefit 
for the premiums he paid, and therefore his damages 
must be the amount he paid to plaintiffs. But did he 
not receive any benefit? The answer is, that during 
these five years he had an insurance of $2,500 on his 
life, and if he had died during this time the plaintiffs 
would have been compelled to pay that amount. The 
plaintiff, by the contract, agreed to take this risk, and 
for it the defendant agreed to pay the premiums speci- 
fied; and the fact that the contingency did not happen 
during this time did not lessen the consideration received 
by the defendant. , 

Now, in respect to the rule of damages, Pothier says 
that the parties are deemed to contemplate only damages 
and interest which a party might suffer from the non- 
performance of the contract in respect to the particular 
thing which is the object of it (1 Evans Poth., 91); and 
therefore, under the contract in this case, the measure 
of damages is, after full payment of all premiums ac- 
crued before the default of payment, the fair cash value 
of a new paid-up policy at the time of the breach of the 
contract, and the jury ought to be so instructed. The 
only evidence tending to show what was the cash value 
of such policy, at such time, was offered by the plaintiffs, 
and the jury wholly disregarded this testimony. The 
verdict, therefore, is not sustained by the evidence, and 
the judgment of the court below must be reversed, and 
the cause be remanded for trial de novo. 


REVERSED AND REMANDED. 
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Roserrt Kirrte anp Joun A. SMILey, PLAINTIFFS IN 
ERROR, v. Ritey De Lamater anp Toomas TURNER, 
DEFENDANTS IN ERROR. 

Attorney’s Fees: insuncTion. K. obtained a temporary order 
of injunction against D. for a certain period of time, upon 
executing a bond with surety in the sum of $500. No steps 
were taken to dissolve this injunction, and no counsel appeared 
for D. until the order had expired by operation of law, when 
counsel appeared for D., and resisted an application for another 
order, which was allowed upon the deposit of a certain sum of 
money by K., and afterwards dissolved: Held, that D. cannot 
recover damages for the alleged payment of attorney’s fees, in 
sn action on the bond given upon the allowance of the first 
order. 


Error to the district court for Dodge county. Tried 
below before Post, J. The case is stated in the opinion. 


Marlow dé Munger, tor plaintiff in error, cited Re- 
vised Statutes U. S&S. 173. Bein v. Heath, 12 How., 
168. Oelrichs v. Spam, 15 Wall., 211. 16 Albany Law 
Journal, ———_——. 


WV. H. Bell, for defendants in error, cited Noble v. 
Arnold, 23 O. S., 264. Corcoran v. Judson, 24 N. Y., 
106. Edwards v. Bodine, 11 Paige, 223. Behrens ». 
McKenzie, 23 Iowa, 333. Langworth v. McKelvey, 25 
Towa, 48. Zhaie v. Quan, 3 Cal., 216. Prader v. Grim, 
13 Cal., 585. Morris v. Price, 2 Blackf., 457. Derry 
Bank v. Heath, 45 N. H., 524. Ryan v. Anderson, ¥5 
Mll., 372. Garret v. Logan, 19 Ala., 344. 


Gantt, On. J. 


This is an action upon an injunction bond, to recover 
attorner’s fees alleged to have been expended in defend- 
ing the suit in equity, and in procuring a dissolution of 
the order of injunction. 

It appears from the record that the defendant in error, 
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R. De Lamater, had recovered a jadgment against plain- 
tiff in error, R. Kittle, in the district court of Dodge 
county, and that execution was issued thereon, and 
placed in the hands of defendant, Turner, sheriff of the 
county; that some time afterwards Kittle commenced 
suit in equity, in the same court, to enjoin the collection 
of this judgment. On the nineteenth of June, 1875, 
Kittle procured the cause to be transferred to the U. S. 
circuit court, and on the twenty-first of the same month 
the circuit court made an order as follows: ‘“‘ Temporary " 
injunction allowed to remain in force until the twentieth 
day of July, 1875, and until modified or dissolved by 
proper authority, complainant first to give bond in the 
sum of five hundred dollars in the usual form ; notice 
of time and place of hearing motion for renewal or con- 
tinuance of injunction to be given to respondents five 
days before the time of hearing the same.” The next 
proceeding in the circuit court was on the 18th day of 
December, 1875, and is as follows: ‘This cause came 
on to be heard on the motion of the complainant for a 
temporary injunction herein, and was argued by counsel 
of the respective parties. Whereupon it was ordered 
by the court, that a temporary injunction be allowed, as 
prayed for by said complainant, until] the further order 
of the court, upon said complainant depositing with the 
clerk of the district court for Dodge county, Neb., the 
sum of twenty dollars, as security for the payment of 
the costs of re-advertising the sale of the property in 
question, should the injunction be dissolved.” And on 
the first of February, 1876, the circuit court made an 
order remanding the cause to the “district court of 
Dodge county, Neb., for want of jurisdiction on the part 
of the court to proceed herein. The temporary injunc- 
tion heretofore allowed in the case is hereby dissolved.” 
The defendant in error, in his petition in this case, in 
the court below, says that “said temporary order of in- 
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junction expired by lapse of time and operation of law;” 
and N. H. Bell, attorney for defendants, testifies that 
“under the law it expired as provided by law;” that upon 
a notice given by plaintiff “that the injunction was to 
be heard in open court, on the twentieth of July, 1875,” 
he went to Omaha, and some days thereafter he “ resisted 
a further continuance of the injunction, and it was 
argued by Mr. Kittle on the one side and Judge Savage 
and myself on the other, before Judge Dundy. Judge 
Dundy took it under advisement and held it until the 
next term of the circuit court.’ 

Now, from the petition and this evidence, it seems 
clear that the only question argued in July was Kittle’s 
motion for another order of injunction, which was taken 
under advisement by the Judge, and decided on the 
eighteenth of December, as shown by the court record. 
It is therefore evident that no steps were taken to dis- 
solve the first order, and that defendant incurred no ex- 
pense for attorney’s fees in regard to that order. The 
bond was given upon the allowance of this first order, 
and the obligors can be liable only for damages incurred 
under that order; and hence, as no attorney’s fees were 
incurred by defendants by the allowance of that first 
order, there certainly is no liability on the bond for such 
damages ; and therefore the defendants failed to prove 
any cause of action. 

It is not necessary, under the’ pleadings in this case, 
to consider whether the defendants suffered any damage 
by reason of the allowance of the second order of injunc- 
tion, or what effect the remandment of the case to the 
district court of Dodge county by the cireuit court, for 
want of jurisdiction, has upon the rights and liabilities 
of the parties in respect to the allowance of the second 
order. But for the reasons given in this opinion, the 
judgment of the district court must be reversed and the 
cause be remanded. 

ReEvERSeD AND REMANDED. 
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Rosert Kirrte, PLAINTIFF IN ERROR, v. Epwarp G. 
St. JoHN, DEFENDANT IN ERROR. 


1. Landlord and Tenant: TERMINATION OF LEASE. When by 
the terms of a lease of real estate for five years, the lessee may 
terminate the lease at the end of either year, upon giving to the 
lessor six days’ written notice, such written notice must be 
served on the lessor, as required by the contract. 


: EVIDENCE. Parol testimony is not admissible to prove 
the surrender of leased premises. Under the statute of frauds, 
such surrender can oniy be done by some note or memorandum 
in writing, subscribed by the party surrendering the same. 


Ersor to the district court for Dodge county. Tried 
below before Post, J. The case is cited in the opinion. 


M. H. Sessions and Robert Kittle, tor plaintiff in 
error, cited Zondro v. Cushman, 5 Wis., 579. JLattis 
». Robinson, 1 Neb., 3. Hatch v. Fowler, 28 Mich., 
205. Filley v. Duncan, 1 Neb., 134. Leonard v. Bur- 
gess, 16 Wis., 41. Taylor, Landlord and Tenant, 482. 
Bailey v. Wells, 8 Wis., 141. Rowan v. Lytle, 11 
Wend., 616. Cronmellin v. Theiss, 31 Ala., 412. Jack- 
ron v. Hddy, 12 Mo., 132. 


Gantr, Cu. J. 


On the tenth of September, -1872, defendant rented 
from the plaintiff fractional block No. 224, in the city 
of Fremont, together with the warehouse, rights, and 
appurtenances thereunto belonging, for the term of five 
years, at a certain stipulated annual rent, payable quar- 
terly in advance. It was further stipulated as follows: 
“And in default of any payment, at the time due, of 
rent, or should said warehouse be closed or the premises 
not be used in the ordinary grain or lumber business for 
more than one month at any time, Robert Kittle may 
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terminate this lease, by first giving six days’ written no- 
tice, served on any one occupying said premises at such 
time, or thereon. This lease may be terminated by E. 
G. St. John, at the end of either year, by the same notice 
as above, served at R. Kittle’s office, or on him.” 

The plaintiff sued the defendant for the quarter’s rent 
due on the tenth September, 1876. The defendant, in. 
his answer, admitted the execution of the lease, and set 
up as a defense that, on or about the tenth of August, 
1876, he verbally notified the plaintiff that he “ wished ” 
to terminate the lease and surrender the premises on 
the tenth of September, 1876, that being the end of the 
fourth year of said lease, and alleged that the plaintiff 
then informed him “that was all right, and then and 
there waived the service of a written notice.’ The 
plaintiff, in his reply, denied “that he ever in any way 
consented to or received the surrender of the premises, 
or that the defendant ever surrendered the same, by 
parol or otherwise.” 

In regard to the question of notice, the defendant tes- 
tified as tollows : “I had a conversation with Mr. Kittle, 
on or about the tenth of August. I told him, after we 
had talked some, before leaving, I told him positively I 
wished to give up the warehouse on the tenth of Sep- 
tember. His answer was, all right. I understood him 
to take it as a notice to giveitup. I never thought any 
more about it, except that it was an agreement—all the 
notice I would have to give him.’ This testimony falls 
far short of proving the allegation alleged in defendant’s 
answer. It does not show any waiver of the service of a 
written notice by the plaintiff. What the defendant 

- understood and thought is not evidence, because the wit- 
ness must testify to facts and not his understanding of 
what occurred. 

Again, in regard to this conversation, the testimony 
of the plaintiff is in conflict with that of defendant. 
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But to terminate the lease at the end of any one year, 
during the term mentioned therein, the parties by their 
contract required six days’ written notice; and without 
any such notice having been given, and without any re- 
lease or re-conveyance of his interest in the premises, 
the defendant offered parol testimony to prove a sur- 
render of the estate to the lessor at the end of the fourth 
year. This testimony was admitted. Now, section three, 
of Chap. XLIII, Revised Statutes (1866), relative to 
Frauds, provides that there shall be no surrender of a 
lease of real estate exceeding a term of one year, “unless 
by act or operation of law, or by a deed or conveyance 
in writing, subscribed by the party * * * surrend- 
ering the same.”? Therefore all the parol testimony 
offered by the defendant, in respect to a surrender of the 
leased premises by defendant to plaintiff, was incompe- 
tent, and in direct violation of the above statute. 

In Bailey v. Wells, 8 Wis., 141, 158, it is held that 
such testimony is inadmissible, and that “if there has 
been any surrender in fact, it could only be done by 
some note or memorandum in writing, subscribed by 
the party surrendering the same. * * * The circuit 

‘court, therefore, very properly refused to permit the 
plaintiff in error to show an oral surrender of the 
leased premises to the lessor.” Martin v. Kepner, 1 
W. L. J., 396. Rowan v. Lytle, 11 Wend., 16. 

The judgment of the district court must be reversed, 
and the cause be remanded for trial de novo. 


REVERSED AND REMANDED 
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Rogert Kirrie, PLAINTIFF IN ERROR, v. WinuiamM R. 
“Witson anv Atrrep P. Hopxins, DEFENDANTS IN ERROR. 


1. Promissory Note: EXTENSION OF TIME OF PAYMENT. An 
agreement by the indorsee of a promissory note for a definite 
extension of the time of payment, in consideration of an agree- 
ment by the maker to pay a greater rate of interest than that 
provided for in the note, is binding upon them, and if made 
without the consent of the indorser will release him from all 
liability thereon. 


HOW EXTENSION OF PAYMENT TO BE AVAILED OF. This 
defense is a legal one, and should be made by the indorser in 
the action against him on the note; but if he neglect to do so 
and suffer judgment to go against him, he cannot afterwards 
make it available as a ground for enjoining the enforcement of 
such judgment. 


AppreaL from the district court for Dodge county. 
Tried below before Posr, J. 


Robert Kittle, pro se, upon the points passed upon 
by the court, cited Bank of Steubenville v. Hoge, 6 
Ohio, 17. Chitty on Contracts, 6 Ed., 533. 


Lang, J. e 


This case comes here by appeal from the district court 
- for Dodge county. The object of the action is to per- 
petually enjoin the collection of a certain judgment 
rendered by the county court of that county against 
this plaintiff as indorser of a promissory note, executed 
by one William Martin to the said plaintiff, and by him 
indorsed and transferred to the defendants. It appears 
that this note was originally secured by a mortgage exe- 
cuted by Martin upon certain real estate which had 
been foreclosed, and this judgment was for the balance 
remaining unsatisfied after the sale of the mortgaged 
premises. 
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The sole ground upon which this injunction is asked 
as stated in the petition is, that the defendants, without 
the knowledge or consent of the plaintiff, entered into 
an agreement with the maker of the note to extend the 
time of payment thereof from the 4th of October, 1874, 
to the 24th day of February, 1877, in consideration of 
an agreement by the maker to pay interest at the rate of 
twelve per cent per annum—the note by its terms draw- 
ing only ten per cent. And it is alleged that this ex- 
tension was actually given. 

There can be no doubt that if the facts respecting 
this extension were precisely as alleged in the petition, 
they would, if established, have been a good defense to 
the action against the plaintiff in the county court. An 
agreement between the indorsee and maker of a prom- 
issory note, for any definite extension of the time of 
payment, in consideration of an agreement by the latter 
to pay an increased rate of interest, is binding upon 
them, and if made without the consent of the indorser, 
will release him from all liability on the note. 

But this defense was a legal one, and should have been 
made to theaction on the note. By suffering judgment 
to go against him in that suit, the plaintiff has lost the 
advantage which the extension gave to him, and cannot 
now make it available as a ground for resisting the en- 
forcement of the judgment. There is no equity in the 
petition, and the judgment of the court below dismiss- 
. ing the action must be sustained. 


JUDGMENT ACCORDINGLY. 
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Davis v. Neligh. 


Jewett A. Davis, PLAINTIFF IN ERROR, V. JOHN D. 
NELIGH, DEFENDANT IN ERROR. 


1. Promissory Note: sEt-orr. Any set-off toa promissory note 
which would have been good between the original parties, may 
be pleaded against an indorsee who acquires it after maturity. 
He takes it subject to any right of set-off which the maker had 
against any prior holder. 


2. : . T., the owner of a promissory note, had it 
drawn payable to K., or order. T. retained possession of the 
note until after it became due, and received from the maker 
thereof the full amount due thereon. Afterwards he delivered 
the note to K. It did not appear that K. paid any consideration 
whatever for the same. K. indorsed the note and delivered it 
to C. E. T., the wife of T,, who assigned the same for a valuable 
consideration to D. In an action on the note, Held, that the 
note was subject to the set-off from the maker of the note to T. 


8. Practice: pEFEcT IN VERDIcT. Where a verdict is defective 
in form merely, the court may direct the jury to amend it, or it 
may be amended by the court, with the consent of the jury, be- 
fore they are discharged. 


4. Interest How Computed. Interest on a judgment or debt 
due, is computed up to the time of the first payment, and the 
payment so made is first applied to discharge the interest, and 
afterwards, if there is a surplus, it is applied upon the principal, 
and so foties quoties, taking care that the principal thus reduced 
shall not at any time be suffered to accumulate by the accruing 
interest. 


Erxoe to the district court for Dodge county. Tried 
below before Vatenting, J. The facts appear in the 
opinion. 


Uriah Bruner, for plaintiff in error. 


Where set-off is allowed against a plaintiff, the in- 
dorsee of a note after maturity, for equities between 
antecedent parties, no set-off which arose after the trans- 
fer will be available against the indorsee. 2 Daniel on 
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Negotiable Instr., sec. 1,437. Davis v. Miller, 14 
Gratt., 8. * 

And the burden of proof of the date of the indorse- 
ment and of ownership is on the defendant. 2 Harrison, 
N. P. 1,255. 1 Greenlf. Ev., 78. Perkins v. Moon, 7 
C. & 'P., 408. 1 Daniel on Neg. Instr., 600, sec. 813. 
Way v. Richardson, 3 Gray, 412. Vallett v. Parker, 6 
Wend., 615. Holme v. Karsper,d Binn., 469; McCann 
v. Lewis, 9 Cal., 246. Hall v. Allen, 37 Ind., 541. 
Horton v. Bayne, 52 Mo., 531. Phillis Kirk v. Pluck- 
well,2 M. & S., 393. 

The highest authorities in England, as well as in this 
country, hold that a negotiable note transferred after 
maturity is subject to the infirmities and equities attach- 
ing thereto in the hands of the antecedent parties, but 
only such as attach to the note transaction itself. Story 
on P. N., 178, and foot notes. Chitty on Bills (138 Am. 
Ed.) [*220] 251. Story on Bills (Sharswood’s Ed.) 529. 
Robinson v. Lyman, 10 Conn., 30. 2 Daniel Neg. Inst., 
384-6, secs. 1,435-7. Campbell v. Rusch., 9 Iowa, 337. 
Shipman v, Baumer, 10 Id., 208. Lewis v. Denton, 13 
Id., 441. Davis v.° Miller, 14 Gratt., 8. <Annon v. 
Houck, 4 Gill, 332. Huyhsv. Large, 2 Barr, 103. £'p- 
ler v. Funk, 8 Id., 468. Clay v. Coterell, 6 Harr., 413. . 
Burrow v. Moss, 10 B. & &., 558: Oulds v. Harrison, 
28 Eng. Law & Eq., 534. 

A promissory note is a contract, the terms of which 
cannot be explained or varied by extrinsic testimony une 
jess attacked for fraud. No fraud is either alleged or 
attempted to be proved. Nor is there any trust ‘ex- 
pressed in the note. (Giles v. Comstock, 4 N. Y., 270. 
Graves v. Porter, 11 Barb., 592. Babbett v. Young, 51 
N. Y., 238. 


Crawford & McLaughlin, for defendant in error. 
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As no one is a bona fide holder who has notice of a 
defense against the paper, no one who takes it after dis- 
honor is such dona jide holder, because the dishonor 
itself is notice to him that there is some defect or de- 
fense. Hence the rule that one who takes paper for 
value, after dishonor, is open to all equitable defenses. 
1 Par. N. & B. 244, 275. The said Kryger being merely 
a nominal payee, or fictitious person, the note would 
pass by the indorsement of Thompson, and the name of 
L. Kryger could be written as well by Thompson as by 
Kryger himself. In either case, whether the assignment 
was made to Kryger by delivery from Thompson, or to 
the plaintiff by Thompson’s indorsement, either and 
each of them would take the note without prejudice to 
any set-off or other defense which the maker, John D. 
Neligh, had against Thompson at any time before notice 
of the assigninent. Gen. Stat., sec. 31, 106, code of 
civil procedure ; also sec. 4, chap. 82, Gen. Stat. Jollet, 
Adn’r v. Buyer, 4 Ohio State, 586. Hill v. Butler, 6 
Ohio State, 207. 1 Nash’s Pleading and Practice, 220. 
2 Parsons Notes and Bills, 605. Spencer v. Morgan, 5 
Ind., 146. Civil Code, Neb., sec. 104. 


Maxwent, J. 


This was an action brought in the district court of 
Cuming county, upon a promissory note, of which the 
following is a copy: 

“$505.00. Banking House of Bruner, Neligh & Kipp, 
“West Point, Neb., Nov. 7th, 1872. 

“Two months after date, I promise to pay to Leonard 
Kryger, or order, five hundred and five dollars, for value 
received, negotiable and payable without defalcation or 
discount, at the banking house of Bruner, Neligh, and 
Kipp, at West Point, Nebraska, with interest at the rate 
of 12 per cent per annumi from date. 

“ (Signed) Joun D. Neticu.” 
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The note contained the following indorsements there- 
on: 

“ Pay to E. C. Thompson. 

“LL. Kryeer. 
“BK. C. Taompson.” 

The defendant answered the petition of the plaintiff, 
and alleged that the note was made payable to Leonard 
Kryger, at the request of John B. Thompson, who paid 
the consideration therefor; that Kryger never had any 
interest in the note, but held the same in trust. for 
Thompson; that Kryger indorsed and delivered the note 
to E. C. Thompson, wife of John B. Thompson, long 
after the maturity thereof, and without consideration; 
“at at the’commencement of the action, John B. 
‘1 Lompsen was indebted to the defendant in the sum of 
$635.96, for money paid at his request, ete. 

The plaintiff, in his reply, denied the facts set forth 
in the answer. 

On the trial of the cause, the defendant testified that 
the consideration of the note was paid by J. B. Thomp- 
son; that it was made payable to Kryger at Thompson’s 
request, as he did not want any one to know that he 
held a note against the defendant; that in February, 
1873, he saw the note in the hands of J. B. Thompson, 
and that the note at that time had no endorsements 
thereon. The defendant also testified that he had paid 
to J. B. Thompson, at various times since the note be~ 
came due, the amount of set-off claimed in the answer; 
and that the same was paid bofore he had any notice of 
the assignment. This is not denied. 

The only proof introduced by the plaintiff consisted 
of the note in controversy, and the deposition of C. E. 
Thompson, from which it appears that the note was 
assigned to the plaintiff for a valuable consideration. 

The plaintiff in error insists that the indorsee of an 
overdue note takes it subject to such equities as attach 

8 
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to it in itself, and only to such; and not to those equities 
arising out of collateral matters, nor to any set-off which 
is not good against his indorser. This was undoubtedly 
the rule at common law. Chalmers v. Lanier, 1 Camp., 
383. Burrough v. Moss, 10 B. & C., 558. Whitehead 
v. Walker, 10 M. & W., 696. Crippe v. Duvis, 12 Id., 
159. Oulds v. Harrison, 10 Exch., 572. Stein »v. 
Yglesias, 1 C., M. and R., 565. Goodall v. Ray, 4 
Dowl., 76. Hughes v. Large,2 Barr., 103. Wharton v. 
Hopkins, 11 Ired., Law, 505. Renwick v. Williams, 2 
Md., 356. Tinsley v. Beall, 2 Kelly, 1384. JfcAlpin 
v. Wingard, 2 Rich., 547. Gullet v. Hoy, 15 Mo., 399. 
Hankins v. Shoup, 2 Ind., 342. Metcalf v. Pilcher, 
6 B. Monroe, 529. Haatun v. Bishop, 3 Wend., 13. 
Bridge v. Johnson, 5 Id., 342. Johnson v. Bridge, 6 
Cow., 693. Bank of Niagara v. McCracken, 18. Johns., 
493. Kennedy v. Manship,1 Ala., 43. 2 Parsons on 
Notes and Bills, 603. 

But the rule has no application in this state. Under 
the code, any set-off to a note, which would have been 
good between the original parties, may be pleaded against 
an indorsee who acquires it after maturity. He takes it 
subject to any right of set-off which the maker had 
against any prior holder. Peabody v. Peters, 5 Pick., 1. 
Stockbridge v. Damon, Id., 223. Sargent v. Southgate, 
Id., 312. Braynard v. Fisher, 6 Id., 355. Greer v. 
Burdett, 9 Id., 265. Shirley v. Todd, 9 Greenleaf, 83. 
Baxter v. Inttle,6 Met., 7. Pelter v. Prout, 3 Gray, 
502. Bond v. Fitzpatrick, 4 Id., 88. Martin v. Tro- 
bridge, 1 Vt., 477. Savage v. Davis, 7 Wend., 223. 
Furniss v. Gilchrist, 1 Sandt., 53. Hedyes v. Seely, 9 
Barb., 214. McKenzie v. Hunt, 32 Ala., 494. 2 Par- 
sons on Notes and Bills, 604. Mixon v. English, 3 Me- 
Cord, 549. Perry v. Mayo, 2 Bailey, 254. 

The indorsee of a note overdue takes the legal title; 
but he takes it with notice on the face of the note that 
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it is discredited, and is therefore subject to all payments 
and offsets in the nature of payment. Baxter v. Little, 
6 Mete., 7. 

This is decisive of the case. Whileit is clearly shown 
that the note was taken in the name of Kryger, it also 
appears that Thompson gave the consideration therefor, 
and was the owner. It is also shown that the defendant 
paid Thompson the full amount due on the note after it 
became due, but before he had notice of the assignment 
to the plaintiff. 

The jury returned the following verdict: “We the 
jury, duly impaneled and sworn in the above cause, do 
find no cause for action. 

“(Signed.) Wir11aM Frost, Foreman.” 

Whereupon the court instructed them as follows: 
“Gentlemen, you have evidently intended by your ver- 
dict to find for the defendant, if such is your intention, 
you will simply say: ‘ We find for the defendant,’ ” to 
which instruction the plaintiff excepted. We see no 
error in this. The verdict was detective in form only, 
and might, with the consent of the jury before they were 
discharged, have been corrected by the court. 

The third instruction as to the modeof computing in- 
terest is clearly erroneous. The rule established by this 
court in Mulls v. Saunders, 4 Neb., 193, we regard as 
correct, that interest on a judgment or debt due, is com- 
puted up to the time of the first payment, and the 
payment so made is first applied to discharge the 
interest, and afterwards, if there be a surplus, it is 
applied upon the principal, and so totes quoties— 
taking care that the principal thus reduced shall not at 
any time be suffered to accumulate by the accruing in- 
terest. But as the verdict was for the defendant, the 
error was without prejudice to the plaintiff. 

The judgment of the district court is clearly right, 


and inust be affirmed. 
JUDGMENT AFFIRMED. 


84. SUPREME COURT OF NEBRASKA, 


Davis v. Neligh. 


Jewett A. Davis, PLAINTIFF IN ERROR, V. JOHN D. 
NELIGH, DEFENDANT IN ERROR. 


- 
. 


Witnesses. The cross-examination of a witness should be re- 
stricted to the facts and circumstances drawn out on his direct 
examination. If it is desired to examine the witness upon 
other matters, the party desiring such examination must make 
the wilness his own, and call him as such. 


~ 


But where a witness has related a portion of what took 
place at a particular time or place, or a part of a particular 
transaction, he may be cross-examined as to matters showing 
the entire transaction. 


~ 


Promissory Note. When an overdue note is assigned, the 
assignee takes it subject to all equities existing between the 
maker and the payee. In an action on the note, the maker may 
show that it was obtained by fraud, or without consideration, 
or that before he received notice of the assignment he had paid © 
it. 


(a 


set-orr. The maker may also set-off any liquidated 
demand which he held against the payee at the time of the as- 
signment, but claims subsequently acquired, even though they 
had their origin in previous transactions, are not the subject of 
set-off. 


Error to the district court for Cuming county. Tried 
below before Vauentine, J., and a jury. Verdict for 
defendant. The facts appear in the opinion. 


Uriah Bruner, for plaintiff in error. 


The testimony offered by the defense shows that the 
transfer by J. B. Thomson, the payee mentioned therein, 
to L. Kryger, was made prior to the alleged sale of the 
house by Mr. Thompson; and that the order referred to 
was made nearly a year before the settlement between 
Mr. Thompson and Mr. Neligh, when they had a settle. 
ment of thousands of dollars. The said order is not on 
Mr. Neligh, nor is it for two hundred and fifty-eight dol. 
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lars, but simply for “two hundred and fifty-eight.” Mr. 
J. B. Thompson testifies that prior to the time that he 
left for California, he and Mr. Neligh settled all their . 
claims between themselves, and that this note was not 
paid. 

The defendant can certainly have no set-off against 
the plaintiff for a claim he may have or have had against 
Mr. Thompson at any time prior to the date of the com- 
mencement of this action unless the plaintiff shall also 
be permitted to have all the transactions between Mr. 
Thompson and Mr. Neligh settled up. It was therefore 
error to refuse on cross-examination by the plaintiff the 
interrogatories 46, 47, and 48, which said interrogatories 
were intended to show how the accounts and cross-de- 
mands stood between the plaintiff and Mr. Thompson. 

The order by Mr. Thompson-on Krause was for 258, 
nothing to indicate what those numerals stand for. 
Were there no other objections the amount in the order 
is too uncertain to be allowed for the purpose of a set- 
off. Figures without anything to indicate the denomi- 
nation are simply numerals—barren figures—that are 
often employed to indicate anything else that may be 
numbered, as dollars; or if money is indicated, the de- 
nominations may be either eagles, dollars, cents, or mills. 
People v. 8S. F. Savings Union, 31 Cal., 136. Hurl- 
burt v. Butenop, 27 1d., 56. Tiltonv. 0. C. BR. BR. Co., 
3 Saw., 24. Lawrence v. Fast, 20 Ill, 341. Lane v. 
Bommelman, 21 Id., 147. Woods v. Freeman, 1 Wall, 
399. Upon the subject of set-off, see cases cited ante 
p- 79. 


Crawford & McLaughlin, for defendant in error. 


Where cross-demands have existed between persons 
under such circumstances, that if one brought an action 
against the other, a counter-claim, or set-off, could have 
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been set up, neither can be deprived of the benefit 
thereot’ by the assignment or death of the other, but 
the demands must be deemed compensated, so far as 
they equal each other. Code, § 103. Negotiable paper 
cannot be transferred after due to defeat the right of 
set-off. oss & Ricker v. Johnson, 1 Handy, 383. 
Follett, administrator, v. Buyer, 4.0.8., 591. 2 Par- 
sons on Notes and Bills, 603-4. 

Plaintiff in error insists that there is no ground for 
allowing detendant’s set-off, because it does not arise out 
- of the note transaction. There was no valid indorse- 
ment of the note by Thompson prior to May, 1875, when 
‘Thompson still had possession of it, and claimed to own 
it, and the plaintiffs in error are bound by the admis- 
sions of their own witness. Defendant’s claims were 
all due and payable prior to May, 1875, and therefore 
are available as a defense or set-off in an action by the 
indorsee. ~ 


Maxwett, J. 


This is an action on a promissory note, made by the 
defendant to one J. B. Thompson, or order, on the fourth 
day of December, 1871. The note was given for the 
sum of $800, and was payable at the banking house of 
Bruner, Neligh & Kipp, at West Point. On the four- 
teenth of August, 1872,a payment of $500 was indorsed 
on the note. The plaintiff claims to be the assignee of 
the note, and asks for judgment in the sum of $366.66 
with interest. 

The defendant in his answer to the petition denies: 
First, that the plaintiff is the owner of the note. Second, 
that he is a bona fide holder for value before the ma- 
turity thereof. Third, that defendant claims as a cet-off 
against said note the sum of $258 paid to E. Krause on 
the order of J. B. Thompson, the payee of said note, said 
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order bearing date January 19,1871. Fourth, the de- 
fendant also claims a set-off against said note for the 
sum of $400 paid to, and received by J. B. Thompson, for 
a house owned by Thompson and defendant. 

The plaintiff, in his reply, denied the new matter con- 
tained in the answer. 

On the trial of the cause the defendant was called as 
a witness in his own behalf, and testified as follows on 
his direct examination: 

Q. What was the $400 for, set up in your answer? 

A. I and Thompson built a house together; after- 
wards it was sold; Thompson collected all the money re- 
ceived therefor, and failed to pay over my share. 

Q. This was the latter part of October when the 
house and block were sold? 

A. Mr. Thompson received on the ate of this house 
$600; he never paid any part of it tome 7 money, nor 
did anybody pay it to me for him. 

On cross-examination he testified as follows: 

Q. You say that you and J. B. Thompson were in 
partnership? 

A. With me in this house in Neligh City. The 
house was built the latter part of February, 1873. 

* * * * * * 

Q. Did you not state in your direct examination 
that you and Thompson built this house together in 
partnership? 

A. I stated that we built it together. 

Q. What other business did you carry on in partner- 
ship with Mr. Thompson, if any? 

Objected to by defendant as immaterial; objection sus- 
tained. Plaintiff excepted. 

The cross-examination of a witness must be restricted 
to the facts and circumstances drawn out on his direct 
examination. If it is desired to examine him upon 
other matters, the party desiring such examination must 
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make the witness his own and call him as such. 1 
Greenleaf’s Ev., sec. 445. But where a witness has re- 
lated a portion of what took place at a particular time 
and place, or a part of a particular transaction, he may 
be cross-examined as to matters showing thi entire trans- 
action. It is only in this way that the situation of the 
witness with respect to the parties and to the subject of 
litigation can be shown, as well as his interest, motives, 
inclination, and prejudices, and his means of obtaining 
correct knowledge of the facts to which he has testified. 
1 Greenleaf’s Ev., Sec. 446. 

In this case the plaintiff was entitled on cross-exami- 
tion to inquire of the defendant as to the nature and 
extent of the partnership referred to, particularly in a 
ease like this, where the defendant had testified that 
Thompson “never paid him any part of it (the price of 
the house) in money, nor did anybody pay it to me for 
him.” 

When an overdue promissory note is assigned, the 
assignee takes it subject to all equities existing between 
the maker and the payee. Inan action on the note the 
maker may show that it was obtained by fraud, or with- 
out consideration, or that before he received notice of 
the assignment he had paid it. The maker may also set 
off any liquidated demand which he held against the 
payee at the time he received notice of the assignment, 
but claims subsequently acqnired, even though they had 
their origin in previous transactions, are not the subject 
of set-off. Folletv. Buyer, 4 Ohio State, 502. 

The question of notice does not arise. The instruc- 
tions given by the court on its own motion appear to 
cover all the questions arising in the case. The court, 
therefore, did not err in refusing to give the instructions 
asked by the plaintiff’ Where, however, the court re- 
fuses to give instructions because previously given, the 
refusal should be placed on that ground. 
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The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


Tue State or NEBRASKA, PLAINTIFF IN ERROR, V. WILLIAM 
H. B. Strout, DEFENDANT IN ERROR. 


1. Construction of Statutes: acrIONS AGAINST THE STATE. 
Section 1 of the act approved February 14, 1877, entitled “ An 
act to provide in what courts the state may sue and be sued,” 
covers all the various claims and demands on which the state 
may be sued. 


2. The sixth section of the act does not enlarge 
the classes of claims upon which actions can be brought, but 
it simply designates those on which actions may be brought 
in the district court of the county in which the capital of the 
state is located. 

8. On What Claims the State May be Sued. The state can 


be sued only on claims that have been first presented to the au- 
ditor of public accounts for adjustment, and which have Leen 
in whole or in part rejected. 


4. What Claims may be Audited. The auditor is authorized 
to audit and adjust only such claims as are “ provided for by 
law.” In case of those not sv provided for, he is required to 
make report “to the next legislative assembly,” together with 
such recommendation as he * may deem just.” 


5. Actions against the State: JURISDICTION OF: HOW ac- 
QUIRED. By the act approved February 17, 1877, “To provide 
for the adjustment of claims against the state treasury, etc.,” 
the right to bring an original action against the state is denied, 
and the only mode by which the courts can acquire jurisdiction 
in such cases is by an appeal, as provided in section 2 of said 
act, 


Tas was an action brought in the district court for 
Lancaster county, on the first day of June, 1877, by W. 
H. B. Stout against The State of Nebraska, for breaches 
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of a contract, entered into by the said Stout and the 
board of prison inspectors on behalf of the state, for the 
erection of a penitentiary, on land selected and owned 
by the state. This contract was made June 14, 1870, 
under the provisions of an act approved in 1870. Gen. 
Stat., 1032. It required the completion of certain por- 
tions of the building on or before the fourteenth day of 
June, 1871, according to plans and specifications, for 
the sum of $307,950, payments to be made as follows: 
“At the end of each and every month after the com- 
mencement of said work seventy-five per centum of the 
work and valueof the work done Cnring the then pre- 
ceding month, to be measured and estimated according 
to the contract price aforesaid, and after the due com- 
pletion of said work as herein specified the remainder 
of said sum of $307,950 remaining due and unpaid.” 

By provisions of an act approved February 10, 1871 
(Laws 1871, p. 78. Gen. Stat., 1043), the time for the 
erection of the penitentiary, and the contract for build- 
ing it, was extended to the term of five years from the 
passage of the act of 1870, and the contractor was al- 
lowed to draw “ninety per cent of the value of the work 
certified to have been done,” as it progressed. By a 
further act of the legislature the time fixed for the 
building of the penitentiary was extended to March 4, 
1877 (Gen. Stat., 1045), and the ten per cent retained 
by the.state, and which had accumulated under the prior 
acts, was directed to be paid to the contractor. 

The first cause of action set forth in the petition was 
for $4,402.12 interest on the reserve fund of 25 per 
cent retained by the state under the original con- 
tract, and on the reserve of 10 per cent retained by the 
state under the act of February 10, 1871, from the date 
of each estimate respectively up to February 26, 1873, 
the time when, under the act of that date, the accumu- 
lations of this reserve fund were directed to be paid to 
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the contractor; except, that under the act of February 

10, 1871, 15 per centum of the reserve fund mentioned 

in the original contract was paid to the contractor, 

amounting to the sum of $8,414.35, the interest whereof, 

up to February 26, 1873, amounting to $1,684.36, was de- 

ducted from said sum of $4,402.12, leaving the sum of 
2,717.76 alleged to be due the plaintiff. 

The second cause of action was for $2,866.06, a like 
claim of interest on the 10 per cent reserve fund retain- 
ed by the state from the date of each estimate respec- 
tively after the passage of the act of February 26, 1873, 
up to the completion of the work on the 29th of De- 
cember, 1876. 

The third cause of action was for interest arising 
in delays of payment, 7. ¢. -where an estimate was issued 
and dated and some considerable time elapsed before the 
warrant in payment thereof was drawn. This amounted, 
after deducting the sums of $583.94 and $894.13, which 
had already been allowed aud paid by the act of the 
legislature funding the state indebtedness, to $1,332.68. 
This cause of action also contained an item of $453.30, 
alleged to be due asinterest on $20,095.58 reserve fund 
accuinulated upon the completion of the work, Decem- 
ber 29, 1876. 

The fourth canse of action was for $21,025.64, alleged 
to.be due on account of loss suffered by the contractor 
in selling the warrants issued to him by the state audi- 
tor for that much disconnt from their face, there being 
no money in the treasury to the credit of the peniten- 
tiary fand to pay the same. 

The fifth cause of action was for $9,056.25, alleged to 
‘be due on account of extra expense incurred by the con- 
tractor in employing an overseer of the work, whicli the 
plaintiff alleged he would not have been put to if the 
state had complied with the terms of the contract on its 
part. 
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The sixth cause of action was for $7,100, alleged to be 
due on accountof loss and damage accruing to the plain- 
tiff in being obliged, through default of the state, to 
keep upwards of $12,000 employed in the use of ma- 
chinery, implements, derricks, etc. | 

The seventh cause of action was for $13,233.83, alleged 
to be due on account of broken stone owned by the 
plaintiff and purchased by the prison inspectors and 
used by them in rendering the penitentiary grounds fit 
for occupancy and use. 

The eighth and last cause of action was for $177.40, 
alleged to be due on account of certain cell rock retained 
by the prison inspectors to be used in the erection of 
future cells in the penitentiary. 

The total claim thus alleged to be due was for 
$57,040.81 and interest on the amounts set up in the 
seventh and eighth causes of action from December 29, 
1876. 

There was an answer by the state denying specifically 
its liability under the several causes of action contained 
in plaintiff’s petition, and setting up a counter claim of 
$2,300 alleged to be due from the plaintiff on account of 
convict labor used and employed by him. 

By agreement of parties the cause was referred to Paren 
England, who made a report of the testimony taken by 
him, his finding of facts and conclusions of law, where- 
in he found the total amount due the plaintiff to be 
$41,777.11. 

Exceptions to the report of the referee were filed by 
the Attorney General, and Lamb, Billingsley & Lam- 
bertson on behalf of the state, and together with his 
report were submitted to Pounn, J., who found as fol- 
lows: 

1. That the acceptance by the plaintiff of payment, 
February 23, 1873, of the reserve of the contract price 
theretofore retained was an acquiescence in the terms of 
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said act of the legislature extending the time of the 
performance of said contract and a consent thereto, and 
that the plaintiff is not in justice and right entitled to 
claim interest upon the reserve set forth in his second 
cause of action before the full completion of said build- 
ing, and from that time, December 29, 1876, till April 
26, 1877, the time of payment, amounting to $533.90 
only. 

2. That plaintiff, having as aforesaid consented to and 
acquiesced in the said extension of time, is in justice 
and right entitled to claim, under his sixth cause of ac- 
tion, for the expense of superintendence of the con- 
struction of said building, only trom June 14, 1871, to 
February 23, 1873, the time when the extension of time 
was made and agreed to, a period of one year,’ eight 
months, and nine days, amounting to the sum of 
. $2,033.33. ; 

8. That upon the eighth cause of action the proof 
of the purchase of the four cell rocks by the defendant’s 
inspectors is insufficient to sustain said cause of action, 
except as to one of said cell rocks which the defendant 
has appropriated and used, and the value of which is 
found to be $44.35; and that sum only the plaintiff 
in his eighth cause of action ought to recover. 

The report of the referee, except as aforesaid, ought 
in justice and right to be in all things confirmed and 
judgment thereon entered. The plaintiff is entitled in 
justice and right to recover therefure on his several 
causes of action as follows: 


First cause of action ..........0- sees eee $733 06 
Second cause of action............+.00005- 533 90 
Third cause of action.... .......-- eee eens 1,393 84 
Fourth cause of action..............0006. 19,530 09 


Fifth cause of action...........-..-2..66- 2,038 33 
Sixth cause of action, no recovery allowed... ——-—— 
Seventh cause of action.............s000e 10,766 00 
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Eighth cause of action............eeeeeees $ 44 35 
Amonunting to the sum of..... db Siwhthiace $35,034 57 
Less the set-off found due and allowed de- 


POU MAN Giese oeve Sax rdd a Regier dw eeagele 839 34 


Leaving the amount justly due plaintiff... .$34,695 23 

Judgment was therefore rendered for the above amount 
and costs in favor of plaintiff. To reverse this judg- 
ment the state brought the cause up by petition in error. 


T. M. Marguett (with whom was Lamb, Billingsley 
& Lambertson) for plaintiff in error. 


1. By the act giving jurisdiction to cases like the 
one at bar, the proceeding is made the same as in other 
cases in law and equity, and what will be error in an 
ordinary case, will be error in this. J/cBane v. The 
People, 50 Ill., 506. Courts will go beyond the assign- 
ment of errors upon the record to take into consideration 
theerror relating to jurisdiction. McMahonv. Rauhr, 
AT N.Y., 67. Leev. Figg, 37 Cal., 328. Levi v. Daniels, 
22 Ohio State, 38. Columbus R. R. Co. v. Simpson, 5 Id., 
251. LHvans v. Iles,7 Id., 233. Delafield v. The State, 
2 Hill, 159. Capron v. Van Noorden, 2 Cranch, 126. 
Collins v. Sanders, 46 Mo., 389. Jones v. Tuller, 38 
Mo., 366. Way v. Way, 64 Ill., 406-445. Moreal ». 
Bush, 46 Cal., 79. Culver v. Third National Bank, 
64 Ill, 582. Phillips v. Quick, 68 Il., 324. 

2. The sixth section of the act of February 14, 1877, 
under which this act is brought, is unconstitutional, for 
the reason that it gives jurisdiction to the district court 
of Lancaster county not given to other district courts of 
the same class in the state. Jefferson Co. v. Jones, 63 
TL, 531. People v. Rumsey, 64 Ill., 44. Myers v. 
People, 67 Ill., 503. People v. Mead, 66 Ill., 135. 
Mitchell v. People, 70 Iil., 141. 
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3. The action then must be brought under the first 
section of the act of February 14, 1877. But under that 
act to give jurisdiction to the district court, the claim- 
ants must first present the claim to the auditor, and it 
must be by him disallowed, or it must be a claim that 
has been referred to the court by the legislature; one or 
the other of these tacts must appear before the district 
court has jurisdiction. 

4. The matters stated in the petition do not consti- 
tute any cause of action in either equity or law. Free- 
man on Judgments, 113. 2%thian v. Monks, 43 Mo., 
522. Simonsonv. Blake, 20 How., Pr., 484. Weidner 
v. Rankin, 26 Ohio State, 522. The petition and find- 
ings of the court do not sustain the judgment. Aitchell 
v. Milhoan, 11 Kan., 617. 

5. The law under which the contract was made pro- 
vided a particular mode of obtaining payment of a 
particular fund, and never became a debt against the 
state. In legal effect warrants drawn on penitentiary 
fund are promissory notes, and are payments. Dillon 
Man. Corp., 746. Sharp v. Contra Costra County, 34 
Cal., 284. People v. Supervisors, 10 Wend., 363. 
People v. Bond, 10Cal., 566. Kingsherry v. Petis Co., 
48 Mo,, 208. Fairchild v. R. R. Co. 15 N. Y., 337. 
Clark v. Polk county, 19 Towa, 248. McCauley v. 
Brooks, 16 Cal., 27. 

6. The defendant in error has received the principal 
debt in full, and cannot be allowed to maintain a suit for 
interest. obbins v. Cheek, 32 Ind., 328. Southern 
Central R. R. Co. v. Moravia, 61 Barb., 180. The state 
never pays interest unless there is an express law for it. 
Sedgwick Const. Law, 337. Dodd v. Miller, 14 Ind., 
443. 

7. Defendant in error, by accepting the payments 
made by the state in pursuance of the law making the 
extension, acquiesced in it and is estopped from deny- 
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ing the contract as modified. Bersch v. Sander, 37 
Mo., 104. 

8. When the state failed to pay as per agreement, 
Stout could then do one of two things. irst. He 
conld abandon the work, then his damages would be the 
amount the work would be worth at contract price, less 
the cost of constructing the building. Grand Rapids 
and Bay City.R. R. Co.v. Van Dusen, 29 Mich., 444. 

zcont. Or he might elect to waive delay and proceed 
to pertorm the work under contract. This he did, and 
did accept the contract as modified by the state, and did, 
as he alleges in his petition, proceed to perform his part 
of it as modified by delay, and has accepted the advan- 
tages of the delay, and he cannot now be heard to com- 
plain. McCord v. Westfall R. R. Co., 3 La. Ann., 285. 
Nelson v. Plimpton Fire Proof E. Co., 55 N: Y., 484. 
Holmes v. Withite, 8 Neb., 147. 

9. The fourth cause of action amounts to this and 
nothing more—that defendant in error, after the estimates 
were made, and after he had accepted the warrants 
drawn on the penitentiary fund for the same, sold them 
for less than their face, and now claims the amount of 
discount. The plaintiff was to receive his payment by 
a warrant drawn on the penitentiary fund. The law 
makes this payment. But if it did not, the acceptance 
by the defendant and payment, would be payment in 
full. Lake v. Trustees, 4 Denio, 520. If it be true 
that defendant in error has a claim against the state be- 
cause be sold the warrants below par, then, with few 
exceptions, everybody that ever sold a state warrant in 
Nebraska would have a claim on thestate; on the same 
principle, every person that ever sold a county warrant 
below par would have a claim against the county. And 
every person that ever sold a promissory note of any 
person below par would have an action against that per- 
son for the difference. This would be, in effect, grant- 
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ing extra compensation to the contractor after the con- 
tract had been entered into. Foster v. Coleman, 10 
Cal., 278. And this would be unconstitutional. Const., 
See. 24, Art. IT. 

10. But it is claimed that the defendant need not 
have a case which is upheld by law. That though by 
the law of the land he has no case, yet the judge is to 
render a judgment as right and justice may require. 
See Sec. 4 of act of February 14,1877. Right, when 
applied to claims due from one person to another, means, 
Bouvier says, “ A well founded claim.” Right, Web- 
ster defines as being “jawful.” Another definition— 
“ Conformity to human laws; when applied to law suits, 
it means that the judge shall decide according to law 
and justice.” 

11. The plain old right and justice, as administered 
by our courts, is what the defendant is entitled to. 
Nothing more; nothing less. 


J. R. Webster and L. C. Burr (with whom was 0. 
P. Mason) for defendant in error. 


1. Section 6 of thé act under consideration is not 
unconstitutional. The state may adopt any mode, or 
appoint any board, or tribunal, or court, and establish 
such rule as it may deem advisable for the settlement 
and liquidation of claims against it. It will not be de~ 
nied but that the legislature might have allowed and an-. 
thorized the payment of the claim of the defendant im 
error, and that such action on the part of the legisla- 
ture would be binding upon the state. They, the legis- 
lature of the state, had jurisdiction and control of the 
whole subject matter. They might allow or reject the 
claim; they might refer the same to the courts for de- 
termination; they might appoint or designate a particu- 
lar person to whom it should be referred for determina. 

9 
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tion; they might, and did, in the act, authorize the dis- 
trict court to pass upon this claim as well as all others, 
establish and prescribe rules by which the court should 
be guided in this determination. These were according 
to equity and right. It will not be denied but the legis- 
lature of the state might refer this claim, or claims of 
like character as this, to the district court of Lancaster 
county for determination; and if the legislature might 
so refer each claim to that court seriatem when presented 
to it, can counsel give a reason why it might not in an- 
ticipation tix the county of Lancaster, where the records 
and archives of the state and its officers and seat of 
government are, as the venue for actious against the 
state? 

2. It is incompatible with the honor and dignity of 
government that grievances committed by the public 
should be determined merely upon principles of strict 
Jegal liability. They should be redressed upon broad 
principles of natural equity. 1 Blackstone, 243, and 
citations. Cooley on Taxation, 481. And the legisla- 
ture may compel the recognition of mere equitable obli- 
gations where no legal obligation exists, and local au- 
diting officers may recognize and pay such obligation. 
Cooley on Taxation, 88-91. Friend v. Gilbert, 108 
Mass., 408. Brewster v. Syracuse. 19 N.Y., 116. Guil- 
ford v. Supervisors, 138 N. Y., 148, 149. 

3. The controversy is to be decided “ according to 
justice and right as upon the amicable settlement of a 
controversy, and the award and judgment is to be ren- 
dered as, upon the testimony, right and justice may re- 
quire.” In determining the construction to be put 
upon this statute, the whole statute ought to be so con- 
strued that all its provisions may be harmonized. Scc. 
4, act of February 4, 1877. Scott v. State, 22 Ark., 
369. Davey v. B. d& M. &. BR. li. Co., 31 Towa, 553. 
And incongruities, if any there be, are to be so construed 
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as to harmonize with the general intent of the whole. 
Commonwealth v. Conyngham, 66 Penn. St., 99. State 
v. Button, 25 Wis., 109. The form of expression ‘“jus- 
tice and right,” carefully avoiding words of technical 
meaning like law and equity, familiar alike to legisla- 
tors, lawyers, and judges, itself suggests a disregard of 
technicality, and that rule of precedent that might con- 
trol in like case where the status of the parties at the 
inception of the wrong complained of were on a stand- 
ing of equal advantage before courts. And this form 
of expression, coupled with the words “award” and 
“amicable settlement of the controversy,’ make it evi- 
dent that the form of expression was not accidental, but 
that the words were carefully selected because they ex- 
pressed the sense of the legislature that public contro- 
versies should be decided upon the principles indicated 
and approved by the foregoing authorities. 

4. Adjudicated upon these principles, does the peti- 
tion state facts constituting a cause of action? Had the 
parties stood upon an equality before the courts, the 
contractor, on the first default, could have rescinded and 
sued for damages, and for the whole amount of the 
work done, but this, the state, shielding herself behind 
the wgis of sovereign power, did not allow. Upon 
what ground could the state refuse payment for all work 
done? Only that a contract provided that a reserve 
should be retained. But that contract the state first 
violated. Had the state not then shielded herself be- 
hind the screen of sovereignty, giving her immunity 
from legal process, the contractor could at-once have re- 
scinded the contract and have sued for the whole amount 
of the work done. He could have recovered at once the 
reserve per centum of the work, and damages also for 
breach of the contract. But rescission was impossible, 
for the state permitted no suit to be brought against her. 
His money was expended, his capital jeopardized, and 
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he was compelled to proceed. He could not rescind. 
But was not the state in justice and right morally bound 
to pay interest for the inoney of the contractor that she 
thenceforward retained from him, and had and enjoyed, . 
and prevented him by her power and cloak of sovereign 
immunity from enjoying? We think so. It is, there- 
fore, insisted that the contractor should be paid interest 
on all the reserve for all the time it was withheld, as 
well as tor interest arising from delays of payment. 

5. Discounts. Of this cause of action it is not 
claimed that the facts would make a cause of action be- 
tween private parties standing in equality before the 
law, where the injured party could rescind and enforce his 
rights by action. No such relation existed. The state, 
until the commencement of this action, held herself se- 
curely shielded behind her sovereignty, beyond the reach 
of legal process. Thecontractor, crushed by the burden 
of his embarrassments, was compelled to sell, and did 
sell, the dishonored paper of the state, given him—forced: 
upon him—as payment of his right and just claims, 
under a contract calling for money payment, and made 
at a time when apparent sales of its lands then in actual 
progress were fair upon their face and promised to real- 
ize a fund in money for his payment; and in faith of 
payment in money the state and the contractor, of five 
competing bidders the lowest, entered into contract. 

The prices the contractor realized for his paper, forced 
upon him in lieu of money due under the contract, 
varied from 77 to 964 per centum of its face, and for 
long portions of the time and great portion of the value 
of the work was but 80, 85, 89, and 90 cents. Under the 
principles of adjudication established by the act under 
which this suit is brought, and supported, and conceded 
by the authorities cited under that head, do justice and 
right dictate that the state should refuse to reimburse 
him? Or rather, do not justice and good faith require 
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that the state should reimburse? On breach of the con- 
tract and dishonor of the paper he could not be released 
of his contract. He could not tender back the unpaid 
warrant to the auditor, and demand faithful performance 
by the state. What is his damage—his just and right- 
fulindemnity? The difference between the value and 
face of the paper—between the value paid and tie 
amount agreed to be paid. This, so far as proven and 
found by the court, was $19,530.00. 

6. Plaintiff in error has released errors in the pro- 
ceedings by obtaining the benefit of the stay under the 
provisions of § 12, and no case can be found. where the 
state is exempt from the consequences of its own affirm- 
ative and voluntary act in the conduct of a cause in 
court, or from the operation of the rules of practice in 
court in causes to which it is a party, and the conse- 
quences of doing any attirmative act, which consequences 
are forced by general statute. When Auditor Weston 
filed the certificate claiming a stay uf the judgment, he 
elected, on behalf of the state, to take a stay rather than 
error or appeal. 


Laxg, J. 


The conclusion to which we have come in this case 
renders it quite unnecessary for us to notice many of the 
questions discussed so ably, and at length, by the re- 
spective counsel. The action in the court below was 
brought under the provisions of the act uf February 14th, 
1877, entitled ““An act to provide in what courts the 
state may sue and be sued.” The duty of enacting a 
law upon this subject was enjoined upon the legislature 
by section 22, Art. VI, of our present constitution, which 
declares that: “The state may sue and be sued, and the 
legislature shall provide by law in what manner and in 
what courts suits shall be brought.” 
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Recognizing the fact that this section of the constitu- 
tion required legislative action before the state could be 
properly sued, the act in question was passed, the first 
section of which provides in what courts, and upon 
what particular demands, actions against the state may 
be brought, as follows: 

“Src. 1. That the several district courts of the judicial 
districts of the state as now provided for and established 
by the constitution of the state, and of such judicial dis- 
tricts as may hereafter be provided by law, shall have 
jurisdiction to hear and determine the following matters: 

‘First. All claims against the state filed therein, which 
have previously been presented to the auditor of public 
accounts, and have been in whole or in part rejected or 
disallowed. 

“ Second. All claims or petitions for relief that may be 
presented to the legislature, and which may be by any 
law, or by any rule or resolution of the legislature, or 
either house thereof, referred to either of said courts for 
adjudication. 

“ Third. Of all set-offs, counter-claims, claims for dam- 
ages, liquidated or unliquidated, on the part of the state 
against any person making a claim against the state, or 
against the person in whose favor such claim arose.” 

This section designates, and includes all the various 
claims and demands on which the state may be sued, 
and also the courts in which actions thereon may be 
brought. From the language employed it is clear that 
jurisdiction in these matters is conferred upon all the 
district courts alike in which such suits may be insti- 
tuted, no distinction whatever being made. 

It was suggested in argument that the sixth section 
confers a separate and enlarged jurisdiction upon the 

_ district court for the county in which the capital of the 
state is located, but we think otherwise. By the first 
clause of this section it is enacted, that: ‘“ The state may 
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be sued in the district court of the county wherein the 
capital is situate, in any matter founded upon, or grow- 
ing out of a contract, express or implied, originally 
authorized or subsequently ratified by the legislature, or 
founded upon any law of the state.’ This simply 
designates certain claims on which actions may be 
brought in that court, and it may be observed that it 
covers every claim that can possibly fall within the jirs¢ 
class mentioned in section one—the class to which it is 
said the claims now under consideration belong. It is 
searcely possible to imagine a claim, within the design 
of this act, that would not necessarily be founded either 
upon a contract, express or implied, or upon some law 
of the state. Indeed, we think that all of the claims 
embraced in the jirs¢ class mentioned in section one, 
and which, to give the court jurisdiction over them, must 
be first presented to the auditor of public accounts and 
by him rejected, either in whole or in part, are very 
clearly covered by the clause just quoted from section 
six. Therefore, to hold that the sixth section was in- 
tended to give a jurisdiction independent of that con- 
ferred by section one, by authorizing actions to be 
brought on claims without first procuring the action of 
the auditor thereon, it would follow, necessarily, that the 
first section, to the extent that it contemplates action by 
the auditor of public accounts, would be entirely nuga- 
tory, and the holder of any claim upon the state, if so 
disposed, could at once sue, and obtain judgment 
thereon. He could do this even although the auditor 
had the authority, and stood ready to audit the claim, 
and draw his warrant upon the treasurer for the full 
amount due. Surely such a result could not have been 
contemplated in the passage of this act. In order, 
therefore, to give due effect to each of these sections, we 
conclude that in no case can an action be maintained - 
against the state, unless the claim on which it is brought 
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be first presented to the auditor of public accounts for 
adjustment, and by him rejected, in whole or in part. 
And the petition should contain an allegation to this 
effect. It may be proper here to say, however, that, as 
we shall hereafter show, this authority of the auditor in 
the allowance of accounts is somewhat modified by sub- 
sequent legislation requi:ing the approval of the secre- 
tary of state. 

But there is another fact that must not be lost sight 
of in this connection. In passing this act the legisla- 
ture evidently had in mind the existing statutes relating 
to the audit of claims against the state, which being a 
pari materia, must also be considered in order to give 
to it a proper construction. By the light of these exist- 
ing statutes it is clear that it is not every possible claim 
that may arise that the auditor is authorized to audit 
oradjust. In this particular his duties are very clearly 
defined, and a bound is set beyond which he cannot go. 
By the first clause of section 4, chapter 1V, Revised Stat- 
utes, 1866, it is made the duty of the auditor: “ To audit, 
adjust, and settle all claims for services rendered, or ex- 
penditures made for the benefit of the state, provided 
such services are rendered, or expenditures made, by au- 
thority of law, except only such claims as may be ex- 
pressly required by law to be audited and settled by 
other officers and persons.” Gen. Stat., 1012. Under 
this provision it is manifest that no claim could be set- 
tled by the auditor that was not “ provided for by law,” 
and should he assume to act in any matter not falling 
within the authority here given, in disregard of this 
limitation, such action would be clearly void, conferring 
no right whatever upon the holder of the claim as against 
the state. 

But recognizing the fact that possibly claims might 
arise, not anticipated and provided for by the legislature, 
it was enacted by section nine, of the same chapter, that 


JANUARY TERM, 1878. 105 
The State v. Stout. 


“in case of claims, the adjustment and payment of which 
are not provided for by law, no warrant shall be drawn — 
by the auditor, or countersigned, or paid by the state 
treasurer, but all such claims shall be reported to the 
next legislative assembly, with such recommendation as 
the auditor may deem just.”? Gen. Stat., 1014. The 
legislature thereby reserving to itself the right of mak- 
ing such disposition of claims of this sort as the cir- 
cumstances of each particular case might seem to re- 
quire. And there is nothing in the legislation of 1877 
which in the least degree changes or modifies the law as 
it then was respecting the adjustment of this class of 
claims. Their recognition and payment now, as form- 
erly, rest solely upon the discretion and sense of justice 
of the legislature. 

This being our opinion of the effect to be given to the 
several provisions of the statute bearing on the case, how 
stand the claims which are the subject of this contro- 
versy? In the first place, we might say that inasmuch 
- as there is no allegation in the petition that these claims 
had been presented to the auditor of public accounts, and - 
by him rejected, either in whole or in part, a cause of 
action is not set forth. But this is a matter of pleading 
merely, not reaching the root of the difficulty, to which 
we prefer to go. In oar opinion, had this allegation been 
made it would have been all the same, the radical detect. 
resting in the character of the claims themselves. It 
was not claiined on the argument of the case, nor do we 
think it can be, with the least show of reason, that any 
one of the alleged causes of action were proper for the 
auditor to have allowed. Indeed, after a most careful 
examination, we are quite satisfied that there was no 
law by which he could have justified his conduct had he 
assumed to pass upon them with a view to their adjust- 
ment. The claims all, either directly or indirectly, grow 
out of the contract between the state and the defendant 
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in error for the building of the state penitentiary, and 
his work under it, and by the laws under which this 
work was done, the adjustmeut of all demands, for 
which the state could possibly be made justly liable, was 
given to the board of prison inspectors, in whose sole 
charge the whole business was placed. The auditor had 
no voice whatever in the matter of ascertaining what 
was due to the contractor, but he was simply required, 
from time to time, to draw warrants upon the proper 
fund in his favor for such amounts as the inspectors 
certified was due, less the percentage which the state had 
stipulated to retain until the completion of the work. 
The claims not being such as the auditor could take cog- 
nizance of, it follows that, under our construction of the 
act of February 14th, 1877, no authority was given to 
bring the action, and that consequently the district court 
was without jurisdiction to adjudge upon their validity. 

In our discussion of the case thus far, we have pro- 
ceeded upon the theory that, upon claims which the au- 
ditor could adjust and settle, original actions might be 
brought thereon in case of their total or partial rejection. 
And if we look alone to the act of February 14th, under 
which this proceeding was instituted, this theory is 
doubtless the true one. But we are of the opinion that, 
by a subsequent act, “To provide for the adjustment of 
claims upon the state treasury,” etc., approved February 
17th, 1877, the right to bring an original action against 
the state is denied, and that the only mode of procedure 
by which the court can acquire jurisdiction is by an ap- 
peal from the decision of the auditor and secretary of 
state, whose joint action is now required in the approval 
of claims. It is provided in the second section of this 
act that: “Such appeal may be taken in the manner pro- 
vided by law in relation to appeals from county courts 
to such district courts, and shall be prosecuted to effect 
as in such cases. Provided, however, that the party taking 
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such appeal shall give bond to the state of Nebraska in 
the sum of two hundred dollars, with sufficient surety, 
to be approved by the clerk of the court to which such 
appeal may be taken, conditioned to pay all costs which 
may accrue to the auditor of public accounts by reason 
of taking such appeal. No other bonds shall be required.” 
And in the following section it is further provided that: 
“Tf either party feel aggrieved by said judgment (of the 
district court), the same may be reviewed in the supreme 
court as in other cases.” 

Thus there is provided a cheap, simple, and very con- 

‘ venient method of obtaining a review in the courts of the 
decisions made by the officers specially appointed to audit 
and adjust these claims in the first instance, if the 
claimant be dissatisfied. And, under the rule laid down 
by this court under a similar statute respecting the ad- 
justment of claims against counties, it would seem to be 
the only mode by which the finding of these officers can 
be reviewed. But, as if to place this matter beyond all 
question, the fourth section provides that: “No claim 
which has been once presented to such auditor and sec- 
retary of state, and has been disallowed, in whole or in 
part, shall ever be again presented to such officers, or in 
any manner acted upon by them, but shall be forever 
barred, unless an appeal shall have been taken, as pro- 
vided in section two of this act.” 

In view of the several statutes to which we have called 
attention, we must hold: /%rs¢. That no action can be 
maintained against the state upon any claim that is not 
first presented to the auditor of public accounts for audit, 
as the statute requires, and which has been rejected in 
whole or in part. Second. And that the only mode by 
which the courts can obtain jurisdiction of such claim is 
by an appeal, as provided in section two of the act ap- 
proved February 14th, 1877. 

For these reasons the judgment of the district court 
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is reversed, and the case dismissed at the cost of the de- 
fendant in error. 


JUDGMENT ACCORDINGLY. 


Samus, G. Owen anp R. H. Oaxuey, PLAINTires IN 
IN ERROR, v. Toe Stats or Nuseaska, DEFENDANT IN 
ERROR. 


Claims Against the State: acTions ON: sURISDICTION. The 
state cannot be sued, on claims for supplies furnished on its 
credit, by original action. The only mode by which the courts 
can acquire jurisdiction in such cases is by appeal from the de. 
cision of the auditor and secretary of state. 


Error to the district court for Lancaster county. 
Heard upon demurrer to petition before Pounn, J., who 
sustained the same, and rendered judgment dismissing 
the cause for want of jurisdiction. 


Harwood & Ames, for plaintiffs in error. © 


George H. Roberts, Attorney-General, and TZ. UM. 
Marquett, for the State 


Laxg, J. 


The action in the court below was an original proceed- 
ing to recover $875.32, money alleged to be due from 
the state to the plaintiffs as assignees of a large number 
of accounts for supplies, etc., furnished on the credit of 
the state by the persons from whom they were received. 

The case falls within the rule that the state cannot be 
sued upon claims by original action, but only by appeal 
from the decision of the auditor of public accounts and 
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secretary of state. It follows, therefore, that the district 
court was without jurisdiction, and its judgment dis- 
_missing the action must be affirmed. 


JUDGMENT ACCORDINGLY. 


Roserr H. anp James L. Braprorp, PLAINTIFFS IN 
ERROR, v. Tae Srate or NeEpraska, DEFENDANT 
IN ERROR. 


i. Claims Against the State: EMPLOYMENT OF ATTORNEY 
FOR THE STATE NOT VALID WHEN THERE IS NO LAW AUTHORIZ- 
tna it. The claim on which the action was brought was for 
the recovery for services performed by the plaintiffs as attorneys 
in an action against the state, under an employment by the at- 
torney general, by which they were to have a fee of ten thous- 
and dollars, contingent upon a judgment being finally recov- 
ered favorable to the state, which was obtained. Held, that 
there was no law authorizing the employment, and, if actually 
made, was void, and all services performed under it gratuitous, 
imposing no legal obligation on the state to pay for them. 


3. If, in view of the services rendered, there be a 
moral obligation to pay for them, this is a consideration that 
may be addressed to the legislature, but which neither the audi- 
tor nor the courts can recognize, 

ACTIONS AGAINST THE STATE: HOW COURTS GET JURIS- 


DICTION IN. The courts can acquire jurisdiction in actions on 
claims against the state only by an appeal from the decision of 
the auditor of pubiic accounts and secretary of state. 


Error to the district court for Lancaster county. 
Heard upon a demurrer to the petition before Pounn, J., 
who sustained the same and rendered judgment dismiss- 
ing the cause for want of jurisdiction. 


Lamb, Billingsley & Lambertson and George W. 
Covell, for plaintiffs in error, insisted that plaintiffs 
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were duly and legally employed, and that the services 
they rendered were under a‘contract with the state, au- 
thorized by law; that by act of 1867 power and authority 
were granted the governor: 1. To select and employ 
an attorney to prosecute any and all actions necessary 
and proper to secure the right of the state in or to any 
property owned or claimed by the state, in any court or 
in any county or state in the union. 2. To select and 
employ an attorney to defend any action which may be 
brought against the state, or any of its officers in re- 
spect of any property owned or claimed by the state. 
Laws 1867, p. 84; that by the act of February 9, 1867, 
until there should be an attorney general, there was de- 
volved upon the attorney, so appuinted by the governor, 
“in addition to those devolved upon him”? by the act 
under which the governor appointed him, such duties 
“as are usually performed by the attorney general of a 
state.’ Laws 1869, p.64. That in this case as alleged 
in the petition the employment was made by the attorney 
general “by and with the advice and consent of Hon. 
W. H. James, then the governor of the state; that the 
authority conferred by these acts upon the governor 
was not repealed by the act providing for the election 
of an attorney general, Laws, 1869, p. 164; and quoted 
in extenso the second, third, and fourth points in the 
brief of J. &. Webster in the caseof The State v. Stout, 
ante p. 99, as applicable to the claim of the plaintiffs 
here. 


T. M. Marquett, for the defendant in error. 


Plaintiffs in error are afraid that the honor and dignity 
of the state will suffer, and they invoke for the claim- 
ants “ broad principles of natural equity,” and claim that 
neither the laws governing courts nor the constitution 
apply to them. The logical sequence is this—that per- 
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sons who hold claims against the state are a favored 
class, who can alone make wingsof “justice and right ” 
to fly to that mystic region above and beyond the tram- 
mels of law, and where such unjust things as contracts 
and written constitutions do not exist; but where for 
them a straight and narrow pathway leads to the treasury, 
whose doors, without stint or delay, turn softly on golden 
hinges to admit them. Yet if I do not very much mis- 
take this court, “these wings”? will unfeather in their 
flight, and claimants against the state must fall to a 
common level with all other litigants, and stand up to 
the rack where is fed that good old fodder of “justice 
and right,’ as administered by our courts. Stevens v. 
Ross, 1 Cal., 95. 


Laks, J. 


The action in the court below was brought against the 
state under the act of February 14th, 1877, which pro- 
vides in what courts the state may sue and be sued. The 
claim on which the action was based was for legal services, 
alleged to have been rendered by the plaintiffs, as at- 
torneys, on behalf of the state, in the suit of J. Ster- 
ling Morton v. Jesse T. Green and The State of Ne- 
braska, concerning certain saline lands, and in the sev- 
eral courts through which the case was carried to the 
supreme court of the United States, where the title of 
the state to the property in dispute was finally con- 
firmed. 

In view of the recent decision made by this court in 
the case of the State v. Stout, decided during the pres- 
ent term, and which involved a consideration of the 
same questions, substantially, that are presented, it is 
unnecessary to again go over them in detail, or to refer 
particularly to the several statutes that were referred to 
apd construed in that case, and by which we reached the 


112 SUPREME COURT OF NEBRASKA, 
Bradford v. The State. 


conclusion that, as the law now stands, the courts can 
acquire jurisdiction in actions on claims against the 
state only by an appeal from the decision of the auditor 
of public accounts and secretary of state, as provided in 
the act of February 17th, 1877. 

In this case the claim was not presented to the auditor 
for adjustment, nor was it indeed one which that officer 
had authority to consider. The employment under 
which the services were rendered is alleged to have been 
by George H. Roberts, the attorney general, by which it 
was agreed that they were to have a fee of ten thousand 
dollars, contingent upon the event of the final decision 
of the controversy being in favor of the state. 

It is needless to take time in discussing the validity of 
this employment. It is enough to say that there was no 
law authorizing it, and if such an engagement were 
formally entered into, it was absolutely void, and all . 
services pertormed under it were merely gratuitous, impo- 
sing no legal obligation on the state to pay for them. If 
it be supposed that, in view of the services rendered by 
the plaintiffs, and all the circumstances attending the 
transaction, the state is under a moral obligation to com- 
pensate them, this is a consideration that may properly 
be addressed to the legislature, but which neither the au- 
ditor nor the courts can recognize in any manner what- 
soever. , 

For the reason, therefore, that the district court had 
no jurisdiction of the subject matter of the action, the 
judgment dismissing the case is affirmed. 


JUDGMENT ACCORDINGLY. 
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‘Tue Stare or NesRasKa, PLAINTIFF IN ERROR, Y. 
Stizpman N. Wurre, DEFENDANT IN ERROR. 


Tus was a case brought up by petition in error from 
the district court for Butler county. It was an action 
brought by White to recover $488.09, money alleged to 
have been paid for school lands of the state purchased 
by White, but which, as alleged in the petition, the 
officer acting for the state had no authority to sell. The 
state demurred to the petition, which, upon argument 
before Post, J., was overruled, and the state electing to 
- stand on its demurrer, judgment was entered in favor of 
White for the principal and interest of his claim, amount- 
ing to $620.03. 


NV. Millet & Son, for plaintiff in error, 


C. J. Phelps for defendant in error, 
Laxg, J. 


This case is clearly within the rule announced in the 
case of Zhe State v. Stout, decided at this term. There 
is no law by which the defendant in error can maintain 
his pretended claim against the state. It is not one 
which the auditor is authorized to allow, and conseqnent- 
ly was properly rejected by that officer when presented: 
to him for audit. Besides, under the rule referred to,. 
even if the claim were a valid one, the only inode by- 
which the decision of the auditor can be reviewed is by 
appeal. 

The judgment of the district court having been ren- 
dered without jurisdiction, must be reversed, and the 
case dismissed, at the cost of the defendant in error. 


JUDGMENT ACCORDINGLY. 
10 
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Francis G. Stark, APPELLANT, v. Epgar A. Batpwin, 
APPELLEE. 


1. Public Lands of the United States: PRE-EMPTION. Where 
it is sought to deprive a party of his right to preempt lands 
belonging to the United States, upon the ground that he is dis- 
qualified, by reason of a former filing upon entered lands, from 
availing himself of the benefits of the act of September 4, 1841, 
the burden of proof is on the party asserting su ‘h disqualifica- 
tion, and he must establish, by clear and satistactory evidence, 
the fact that the party seeking to pre-empt has previously filed 
his declaratory statement upon lands subject at the time t> pri 
vate entry. 


GRANT TO B. &M.R.R. Lands within the B. & M. R.R. 
grant are not subject to private entry, and in regard to settle 
ment and entry under the homestead and pre-emption laws are 
to be regarded as unotfered lands. : 


PRIORITY OF SETTLEMENT. Other things being equal, 
priority of settlement determines the rights of parties in cases 
arising under the homestead and pre-emption laws. 


Where the party making the prior settlement 
has in all respects complied with the law, be is entitled to the 
lands without regard to anything which a party making a later - 
settlement thereon may have done. 


4, 


AppraL from the district court for Lancaster county. 
Tried below before Pounp, J.; who found upon the issues 
joined in favor of the defendant. The opinion states the 
case. 


W. F. Chapin, J. M. Robinson, and G. W. Lowley, 
for appellant. 


1. The secretary of the interior decided against 
Starks for the simple reason that he had previously, as 
was claimed by said secretary, had a filing on lands sub- 
ject to private entry, and that filing prevented him from 
making any other valid filing on lands which were not 
subject to private entry. The land in controversy, 
though once offered and subject to private entry, became, 
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by the withdrawal for railroad purposes, unoffered or 
not subject to private entry; it was also taken out of 
the class of lands subject to private entry by having been 
covered by a homestead entry. Stalnaker v. Morrison, 
6 Neb., 362. 2 Lester, p. 129, sec. 19, p. 238 and 239, 
p- 259, sec. 6. 

2. The decision of the land depabiieat that Starks 
had a previous filing, and for that reason was nota qual- 
ified pre-emptor, is not conclusive, but may be examined, 
reviewed, and passed upon by this court. Smiley v. 
Sampson, 1 Neb., 70 and 74. Shepley v. Cowan, 1 
Otto, 330. 


Cobb & Marquet, for appellee. 
Maxwe.t, J. 


On the thirteenth day of June, 1864, the plaintiff en- 
tered as a homestead the north-west quarter of the 
north-east quarter, and the north half of the north-west 
quarter of section 19, in township 10, range 7 east of 
the sixth principal meridian, in Lancaster county, the 
land being within the grant to the B. & M. R. R. Co. 
Afterwards, apparently being under the impression that 
he could not perfect his title to the same, he sold his claim 
for a trifling sum, and removed from the land. The party 
to whom hesold the claim appears to have been unable to 
enter the land, and in the year 1867 the plaintiff again 
removed on to the land in controversy, erected a dwell- 
ing house thereon, and has continued to reside on said 
land until the present time. 

On the seventeenth day of June, 1870, the plaintiff 
tendered to the register of the proper land office his de- 
claratory statement of his intention to pre-empt said 
land, under the provisions of the act of September 4, 
1341, and offered the necessary proof to entitle him to 
pre-empt the same, together with the amount of money 
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required in payment therefor. lis right to make the 
pre-emptiou was rejected upon the ground that the land 
had reverted to the B. & M. R. R. Co. 

On the tweuty-eighth day of April, 1871, the Secre- 
tary of the Interior decided that lands, situated like 
those in controversy, reverted to the United States, and 
not to the railroad company, and on the tenth day of 
June, 1871, the plaintiff again appeared before the offi- 
cers of the proper land oftice, and “ offered to prove up 
and pay for said land.” 

On the twenty-third day of August, 1870, Charles E. 
Van Pelt settled upon said land, and tendered to the re- 
ceiver of the proper land oflice his declaratory statement 
of his intention to pre-empt the same. The statement 
was refused upon the ground that the land had reverted to 
the railroad company. Afterwards, on the tenth day of 
June, 1871, Van Pelt obtained a soldier’s homestead on 
- said land, and twelve days thereafter he pre-empted the 
same, dating his settlement June 20, 1870. 

The plaintiff contested the right of Van Pelt to enter 
said land, and the case was finally decided against the 
plaintiff, and in favor of Van Pelt, by the Secretary of 
the Interior. 

On the twenty-third day of June, 1873, Van Pelt and 
wife conveyed the land in controversy to the defendant 
herein. 

Iu the year 1874, the defendant commenced an action 
of ejectiment against the plaintiff, to oust him from said 
preinises. 

This is a suit in equity to restrain the defendant from 
prosecuting said action, and to require him to convey the 
legal title to said land to the plaintiff. 

The case appears to have been decided against the 
plaintiff herein by the Secretary of the Interior, upon 
the ground that he had previously filed upon lands sub- 
ject to private entry. 
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From a careful inspection of the record in the case, 
we are of the opinion that the testimony entirely jails 
to establish the fact. The plaintiff and two other wit- 
nesses deny positively that he made the filing, said to 
have been made by him in Dodge county about the year 
1860. 

Where it is sought to deprive a party of his right to 
pre-empt lands belonging to the United States, upon the 
ground that he is disqualified by reason of a former 
filing from availing himself of the benefits of the act 
of September 4, 1841, the burden of proof is on the 
party asserting the disqualification. And he must es- 
tablish, by clear and satisfactory evidence, the fact that 
the party seeking to pre-empt has previously filed his 
declaratory statement upon land subject at the time to 
private entry. 

The lands in controversy, being within the railroad 
grant, were not subject to private entry, and in regard to 
settlement and entry were to be regarded as unoffered 
lands. See Stalnaker v. Morrison, 6 Neb., 363. 

The plaintiff made an application to file his declara- 
tory statement of his intention to pre-empt said lands in 
June, 1870. His claim was rejected upon the sole ground 
that the lands belonged tothe railroad company. After-’ 
wards the Secretary of the Interior having decided that the 
lands in question had reverted to the United States, and 
were open to settlement under the homestead and pre- 
emption laws, the plaintiff, who had continued to reside 
thereon, endeavored to renew his filing, and to enter 
said land under the pre-emption laws. The application 
was refused and the right of pre-emption denied. 

That the plaintiff settled upon the lands in contro- 
versy before Van Pelt, and wasactually residing thereon 
with his family at the date of Van Pelt’s settlement, 
there is no question. Therefore, if he has in all respects 
complied with the law, he is entitled to the land without 
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regard to anything which Van Pelt or defendant may 
have done. 

Other things being equal, priority of settlement de- 
termines the rights of the parties in cases arising under’ 
the pre-emption law. Towsley v. Johnson, 1 Neb., 100. 

As in our opinion the plaintiff conformed to the re- 
quirements of the pre-emption law, he has the equitable 
title to the lands in controversy. It follows that the 
judgment of the district court must be reversed, and a 
proper decree is entered in this court in favor of the 
plaintiff. The plaintiff to pay to the clerk of this court, 
within ninety days, the amount paid by Van Pelt for 
entering said land, together with the fees for entering 
the same, and interest on said sums to the date of pay- 
ment. The money to be paid to the defendant, who 
shall thereupon convey the legal title to said lands to the 
plaintiff. 

DeEOREE ACCORDINGLY. 


Tue Boarp or Counry Commissioners or RicHarpson 
County, PLAINTIFF IN ERROR, VY. SrePHEN B. Mixes, 
DEFENDANT IN ERROR. 


. 


1. Taxes: SALE OF LANDS FOR. Prior to the passage of the act 
of February 18, 1875 (Laws 1875, p. 96], a sale of lands for 
taxes, where the owner thereof ‘had sufficient personal property 
in the county, out of which the taxes could have been made, 
would be without authority of law. 


: CONDITIONS OF SALE. The statute is notice to a pur 
chaser at a tax sale of the conditions of the sale, and the 

- treasurer has no authority to impose conditions or to enter into 
stipulations in regard to the sale, not authorized by law. 


38. : ACTION TO RECOVER PRICE BID AT TAX SALE. The 
highest bidder at a tax sule may enforce his bid by compelling 


the treasurer to issue a certificate of sale of the land purchased. 
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And the treasurer, in the name of the county, under the provi- 
sions of section 53 of the revenue law, may maintain an action 
against the highest bidder to recover the amount of his bid. 


: PURCHASE MONEY MUST BE PAID. A bidder cannot be 
permitted to purchase lands at a delinquent tax sale, and after- 
wards treat the sale as void, and refuse to pay the purchase 
money. 


- The object of the law is to raise revenue, and at 
the same time protéct, as far as possible, the rights of the owner 
of the land by inviting competition at the sale. 


b. 


: RETURN OF LANDS SOLD. Section 59 of the revenue law 
does not require the treasurer to file the return of lands sold in 
the clerk’s office of his county until the amount bid therefor 
has been collected and paid. 


Error to the district court for Richardson county. 
Tried below before Wuaver, J., and ajury. Verdict for 
defendant. The opinion states the case. 


Frank Martin and #. W. Thomas for plaintiff in 


error. 


If the defendant bid off the lands at the tax sale, he 
bid caveat emptor, and the defendant was bound to know 
before he bid that the officer had done all that the law 
required him to do. Cooley on Taxation 522, and cases 
there cited. He cannot complain that he got nothing 
by his bid, because the very worst that could happen to 
him would be to have the title fail on account of some 
irregularity, and in that event the statute saves him his 
rights and makes his claim a lien on the land. Gen. 
Stat., 936, sec. 118. And if the whole proceeding is 
void and worthless, then the purchaser may recover of 
the county, etc. Gen. Stat. 924, sec. 70. 

We think that the principle is clear that in revenue 
laws where there are several provisions for the protec- 
tion of the purchaser, that he is bound to first exhaust 
his remedy or remedies against the owner of the prop- 
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erty and the property itself before he can ask the county 
to reimburse him. If this is the law, then he must 
stand by his bid, and if any of the owners of lands 
choose to make a defense to his claim and his title be 
defeated, then he had his remedy by foreclosing his lien 
on the land. 


J. H. Broady and @. Gillespié, for defendant in 
error. 


1, There was no error in overruling motion. to require 
defendant to set ont specifically what resident lands 
were sold. Gen. Stat., p. 616, sec. 49. Cooley on Tax- 
ation, 306. Blackwell on Tax Titles, 177. Johnson v. 
Hahn, 4 Neb., 147. 

2. The doctrine of caveat emptor is based upon the 
absence of any responsible source to which the purchaser 
can look for his relief in case of loss. It has here been 
applied only to those who have paid the money, and 
thereby completed the sale. Never in an action fora 
specific performance has it ever been set up in the lids 
of the law. The arguments of the plaintiff are that, 
however irregular, illegal, and void this sale, that with 
this same caveat emptor the defendant must take the 
land and pay his money, although he gets nothing by 
so doing. If he had paid his money, they might so 
argue; if he had gone as a blind ass into this caveat 
emptor ditch, possibly he might be compelled to stop 
there; that not even the Sunday-working chancellors of 
the law would help him out. But surely he will not be 
driven into this ditch whether or no. This cannot be 
made a procrustean bed into which Miles must be fitted. 
The whole doctrine of caveat emptor is simply this: that 
there being no warranty in fact or law, the purchaser 
buys at his peril. 17 Pick., 475. 2 John., Ch. N. Y., 
519. 5 Iowa, 293. But the doctrine of caveat emptor 
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can in no sense apply here, because the statute of this 
state, on page 924, see. 71, specially enacts that the pur- 
chaser shall be saved harmless by the county for all these 
irregulariti s. If the purchaser ean recover back after 
he has paid the money, if the county must return the 
money for reason of these defects, it is rooted and based 
in the very rocks of reason, the great source and foun- 
tain of all law, that he should not pay his money at all. 
This is true to stop circuity of action and needless liti- 
gation. Ifthe county must pay back, there is no use 
in going up this hill, if it must at once come down 
again. Gen. Stat. Neb., 924, sec. 71. 4 Cow., 682. 


Maxwe.t, J. 


The plaintiff brought an action against the defendant 
in the district court of Richardson county, under the 
provisions of section 58 of the revenue law, to recover 
ot the defendant the amount bid by him for certain 
lands, at the sale thereof for delinquent taxes in that 
county, in September, 1874. 

The plaintiff claims judgment for the sum of $25,- 
352.05. 

The defendant answered the petition of the plaintiff, 
and alleges: 

First. That the petition does not state facts sufli- 
cient to constitute a cause of action. 

Second. The defendant denies all the facts stated in 
‘the petition. 

Third. The defendant alleges that certain lands de- 
scribed in the petition, which the plaintiff claims were 
bid in by the defendant were owned by parties resid- 
ing in the county, who had sufficient personal property | 
therein, ont of which the tax could have been collected, 
but that the treasurer refused to colleet any of said taxes 
on said real estate, out of said personal property. 
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The plaintiff filed a motion to require the defendant 
to make the third count of his answer more definite, by 
stating which particular parcels of land were owned by 
parties who had sufficient amount of personal property 
in the county to pay the tax due thereon. The motion 
was overruled by the court, to which the plantiff ex- 
cepted. 

In overruling this motion the court erred. Prior to 
the act of February 18, 1875 (Laws, 1875, p. 96), it was 
the policy of the law to resort to the land itself only 
where all other remedies had failed to enforce a satis- 
faction of the tax. Johnson v. Hahn, 4 Neb., 144. And 
a sale of land for taxes, where it is shown that the owner 
had sufficient personal property in the county, out of 
which such taxes could have been made, would be with- 
out authority of law, and would be a good defense to 
the action. But it is the duty of the defendant to spe- 
cifically point out the tracts of land which he claims 
were illegally sold. 

On the trial of the cause the jury found a verdict for 
the defendant. The court having overruled a motion for 
a new trial, rendered judgment thereon. To reverse 
which the plaintiff brings the cause into this court by 
petition in error. 

It is claimed on the part of the defendant, that at the 
time of the sale of the land referred to he made an 
agreement with the treasurer of Richardson county, 
whereby he (the defendant) was to bid for such tracts as 
he saw fit, and that he might select therefrom certain 
lands on which he had mortgages, and certain other 
tracts of land owned by non-residents, and that the other 
tracts bid off by him were to be taken back by the treas- 
urer and the sale cancelled. This is denied. 

Section 56 of the revenue law provides that: “On 
the first Munday of September of each year, between 
the hours of nine a.m. and four p.at, the treasurer is 
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directed to offer at publicsale * * * al) lands on 
which the taxes for the previous year remain unpaid,” ete 

Section 57 provides that the person who offers to pay 
the amount due on the smallest governmental subdivi- 
sion of land for the smallest portion of the same, is to 
be considered the highest bidder, ete. 

The statute is notice to the purchaser of the condi- 
tions of the sale. The treasurer has no authority toim- 
pose conditions, or enter into stipulations not authorized 
by law. 

The highest bidder at a tax sale may enforce his bid 
by compelling the treasurer to issue a certificate of sale 
for the lands purchased. And the treasurer, in the name 
of the county, under the provisions of section 58 of the 
revenue law, may maintain an action against a bidder 
to recover the amount of his bid. A bidder cannot be 
permitted to purchase lands at tax sales for delinquent 
taxes, and afterwards treat the sale as void, and refuse 
to pay the purchase money. The object of the law is 
to raise revenue, and at the same time protect, us far as 
possible, the rights of the owner of’ the land by inviting 
competition at the sale. But to permit bidders at such 
sales to repndiate their contracts would entirely defeat 
the object of the law. 

It is urged that the treasurer did not, on or before the 
tirst Monday in October succeeding the sale, file in the 
office of the county clerk of his county a return of the 
sale of lands, showing the lands sold, the names of the 
purchasers, and the sums paid by them, and also a copy 
of the notice of sale, with a certificate of the advertise- 
ment, verified by an affidavit, such certificate being 
evidence of the regularity of the proceedings. It is 
evident that this return is not to be filed until the sums 
bid are collected. It only applies to actual sales, and 
where the money is paid. In a case like the one at bar, 
the return containing the description of the lands in 
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controversy should not be filed until the amount of the 
tax is collected. 

The instructions of the court to the jury, being in 
conflict with these views, were erroneous. 2 

The judgment of the district court is reversed, and 
the cause remanded for a new trial. 


REVERSED AND REMANDED. 


Grorce W. Frencn, PLAINTIFF IN ERROR, v. Martza L. 
ENGLISH, DEFENDANT IN ERROR. 


1. Practicein Supreme Court: pismissaLor acrions. Where 
judgment was rendered May 17th, 1877, and a petition in error 
was filed in the supreme court, December 13th, 1877. Held, on 
a motion to dismiss for want of jurisdiction, that the motion 
must be sustained. 


Cases may arise where it would be proper to 
set up the limitation by answer; but where it appears on the 
face of the papers that they were not filed within the time pre- 
scribed by the statute, the defect may be taken advantage of by 
motion. 


Maxwett, J. 


This is a motion to dismiss the cause on the ground 
that the petition. in error was not filed within six 
months from the date of the judgment, the judgment 
being rendered May 17th, 1877, and the petition in error 
being filed December 13th, 1877. 

The act to amend section 592 of the code of civil pro- 
cedure, approved February 24, 1875, provides that “no 
proceeding for reversing, vacating, or modifying judg- 
ments or final orders, shall be commenced unless 
within six months after the rendition of the judgment 
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or making of the final order complained of. Laws 1875, 
p. 40. 

The act approved February 15, 1877, extended the 
time to one year. Laws 1877, p. 14. 

Section one of an act approved February 21, 1873, 
provides “that every act passed by the legislature, 
which contains no provisions as to the time when it 
takes effect, shall take effect and become a law from and 
after the first of next June.” Gen. Stat., 1056. 

As the act of 1877 was not in operation at the time 
the judgment was rendered, and more than six months 
having elapsed before the cause was filed in this court, 
the motion to dismiss must be sustained. 

It is claimed that the objection can only he made by 
answer setting up the statutory limitation. Cases may 
arise where it would be proper for a party to file an 
answer setting up the limitation. But where it appears 
on the face of the papers that they were not filed within 
the period prescribed by statute, the defect may be 
taken advantage of by motion. The motion to dismiss 
is sustained. 


JUDGMENT ACCORDINGLY. 
Cobb & Marquett for the motion. 


S. B. Galey and James E’. Philpott, contra. 


Aveustus C. Roporr, PLAINTIFF IN ERROR, v. Leroy 8. 
WINTERS, DEFENDANT IN ERROR. 


1. County Courts: JUDGMENT: ERROR. Error will lie upon a 
judgment or final order of the county court which affects a 
substantial right and in effect determines the action, or which 
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affects a substantial right in a special proceeding, or upon a 
summary application in an action after judgment, when the 
same appears on the record of the county court. 


2. Contract against Public Policy. A contract to operate in 
grain options, to be adjusted according to the differences in the 
market value thereof, is a contract for a gambling transaction 
which the law will not tolerate. It is contra bonos mores, and 
against public policy. 


8. 


Whenever a claim is bottomed on an immoral or illegal 
transaction, no right whatever can be founded upon such con- 
tract which the law will sanction or the courts maintain. 


Tuts was a petition in error to reverse a judgment of 
the district court for Lancaster county, Post, J., of the 
fourth district, presiding. The facts appear in the 
opinion. 


Webster & Burr, for plaintiff in error, cited Renard 
v. Sampson, 12 N. Y., 561. Baxter v. Downer, 29 Vt., 
412. Reed v. McGrew, 5 Ohio, 375. Munford v. Wil- 
son, 15 Mo., 540. Berry v. Bacon, 28 Miss., 318. 
Begg v. Jerome, 7 Mich., 145. Judah v. Trustees, 16 
Ind., 56. Deaxter v. Snow, 12 Cush., 594. 


Lamb, Billingsley & Lamberison, tor defendant in 
error. 


No brief on file. 


Gantt, Cx. J. 


The defendant in error sued the plaintiff in the 
county court upon the following due bill: 


“Lincoln, June 29, 1875. 
“Due the bearer, L. S. Winters, five hundred and 
twenty-five dollars, on demand. A. C. Rupotr.” 


To this cause of action the plaintiff in error pleaded 
as a first defense that some time afterwards it was by 
and between the defendant in error and himself “ex- 
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pressly agreed that the sum of money evidenced by this 
instrument should be and remain in his hands as the 
advance or capital deposited”? by defendant in error, as 
his portion of moneys to be invested in grain options in 
Chicago, in which venture each party should receive a 
certain proportion of the profits and pay a certain pro- 
portion of the losses, and that their venture in such 
grain options resulted in a loss largely in excess of the 
amounts invested by the respective parties, which loss 
he paid, whereby the defendant in error became largely 
indebted to him. To this count in the answer the 
detendant in error interposed a general demurrer, which 
was sustained by the county court. The case was sub- 
mitted by Winters upon the pleadings, and judgment 
was rendered by the county court upon the pleadings 
against Rudolf for $57.41 and costs. The case was 
taken to the district court on error, and on motion of 
defendant in error it was dismissed on the ground of 
want of jurisdiction. 

Two questions are presented for determination: First 
—Whetler error will lie to bring up to the district 
court for review the decision of the county court upon 
the demurrer; and if error will lie, then: Second— 
Whether the contract pleaded is a good defense to the 
action. The first question must be answered in the 
atlirmative. 

In Taylor v. Tilden, et al., 3 Neb., 340, it was held 
that “the statute does not give the right of a bel of 
exceptions to the rulings of the county judge or justice 
of the peace, upon questions of law arising during the 
the trial before them, in cases not tried by a jury, and 
that such bill of exceptions cannot be considered in an 
appellate court, because it is an act without authority of 
law’’; but it is quite clearly stated that, under section 
580 of the civil code, upon a judgment rendered or final 
order made which affects a substantial right and in effect — 
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determines the action, or which affects a substantial 
right in a special proceeding, or upon a summary appli- 
cation in an action after judgment, a petition in error 
is allowed. 

And in Kellogg v. Huntington, 4 Neb., 96, it was 
again held that there was no authority for a bill of ex- 
ceptions in such case, and the court observed that “as 
no error appears in the record of the county judge, and 
none such is affirmed here,” the judgment was aftirmed. 

In the case at bar, the error complained of does not 
arise upon a bill of exceptions to the rulings of the 
judge upon questions of law arising during the trial of 
the cause, but it “appears upon the record of the county 
judge’; it is a judgment which finally disposes of the 
plaintiff’s first ground of defense set up in his answer, 
and therefore the case comes within the provisions of 
section 580. 

Now, is the contract pleaded a good defense to the 
action? It is a subsequent alleged contract to operate 
in grain options, restricted, however, “to the purchase 
of margins upon grain,” and to be adjusted according 
to the differences in the market value thereof. Will the 
law sanction such a transaction? 

In Pickering, et al., v. Case, 79 Ill, 328, it is held 
that such a contract “is but an optional contract, in the 
most objectionable sense, and being in the nature of a 
gambling transaction, the law will not tolerate it.” It 
is very clear that such a gambling contract is contra 
bonus mores and against public policy; and the doctrine 
is well settled, that whenever a contract is founded on 
an illegal transaction, or grows out of an illegal act, or 
is so cunnected with it as to be inseparable from it, the 
law will not sanction it. 

In Steers v. Laishley, 6 T. R., 61, a case in which a 
broker who had been concerned in stock-jobbing trans- 
actions, and who had paid the losses, drew a bill of 
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exchange for the amount on the defendant, and after its 
acceptance, indorsed it to a person who knew of the ille- 
gal transaction, for which it was drawn, the court held 
that such indorsee could not recover on the bill. 

In the case at bar, the defendant did not require the 
aid of an illegal transaction to establish his case; the 
execution of the instrument is not denied, nor that it 
was given for a full consideration; and, moreover, it is a 
fact expressive of some meaning that the due bill re- 
mained in the possession of the defendant. The plain- 
tiff in error, who was defendant below, sets up as a 
detense the illegal contract, and asks the court to sanc- 
tion it. It will not do to say that the results of the 
illegal transaction constitute the only subject of contro- 
versy, because the contract itself is specially pleaded, 
and not a new promise, founded on a consideration, 
unconuected with the illegal act. The mere results of 
the transaction, when not evidenced by a new promise 
inseparable from the illegal act, could not be shown 
until the contraet is established which produced them. 
However, the test in such,cases is, whether the party 
requires the aid of the illegal transaction to establish his 
claim; and if he cannot proceed without showing that 
he has broken the law, the court cannot assist him what- 
ever may be his demand. Swan v. Scott, 11S. & M., 
164. In the case under consideration, the real question 
putin issue by the answer is the illegal contract, and 
therefore the plaintiff in error is theactor; he alleges the 
corrupt contract, and is the moving party. 

In Holman v. Johnson, Camp. 348, Lord Mansfield 
held, that no court will lend its aid to a man who 
fuands his claim upon an immoral or illegal act. 

In Russell v. De Grand, 15 Mass., 39, Parker, C. J., 
says: ‘The rule of law is of universal operation, that 
none shall, by the aid of a court of justice, obtain the 
fruits of an unlawful bargain.” 

11 
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It may be said that it has become an axiom in the 
law, that when a claim is bottomed on an immoral and 
illegal transaction, no right whatever can be founded 
upon such contract which the law will sanction or the 
courts maintain. — 

The court below having erred in dismissing the cause 
for want of jurisdiction, its judgment must be reversed; 
but the judgment of the county court must be affirmed. 


JUDGMENT ACCORDINGLY. 


Ina D. Kemerer, ET AL., PLAINTIFF8 IN ERROR, V. THE 
Stars, ex REL. J. GARBER, DEFENDANT IN ERROR. 


= 


County Board: powers. The board of county commission- 
ers have no power to review, vacate, or set aside its former 
adjudications. 

ce 


bo 


: AUDITING COMPENSATION OF PUBLIC OFFICERS. Where 
the compensation for services rendered for the county is defi- 
nitely fixed by law, the audit of the same and drawing a war. 
rant therefor, by the board, are mereiy ministerial duties 
unattended with the exercise of any official discretion, and 
therefore, in such case, the board cannot make such compensa- 
tion any greater nor any less than that fixed by the law. 


ed 


Mandamus. The application for a writ of mandamus must 
show a prior demand and refusal, and must set forth facts 
which clearly impose upon the respondent a duty which the 
law enjoins upon him as resulting from an office, trust, or 
station. 


If the relator sets up in his application a claim, the pay. 
meant of which is not allowed by law, it is a fatal objection to a 
mandamus. 


Error to the district court for Nuckolls county. 
Tried below before Weaver, J. The opinion states the 
case. 
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H. §. Katey, for plaintiffs in error, cited Gen. Stat., 
234, sections 14, 23, 26, 40. Connor v. Morris, 23 Cal, 
450. High’s Ex. Leg. Rem., secs. 101-104. Clarke v. 
Des Moines, 19 lowa, 219. Linden v. Case, 46 Cal., 171. 
Keller v. Hyde, 20 Cal., 594. The People v. Wood, 35 
Barb., 656. Com’rs of Jefferson Co. v. Patrick, 12 
‘Kan., 605. Dillon’s Mun. Corp., 55, 665. Superv.sore 
of Richmond Co. v. Van Clief, 1 Hun., 454. State, ex 
rel. Baen,v. Yaetman, 22 Ohio State, 546. Board of 
Supervisors v. Hilts, 56 New York, 620. 


James Laird and J. 8. Gilham, for defendant in error. 


The commissioners had jurisdiction to allow the 
amount they did, and their judgment is conclusive in 
all subsequent and collateral proceedings. Brewer v. 
Otoe County, 1 Neb., 382. Brown v. Otoe County, 6 
Neb., 111. State, ex rel. Clark, v. Buffalo County, 6 
Neb., 454. vans v. Percifull, 5 Ark., 424. Snelson 
v. The State, 16Ind., 29. Lobinson v. Board of Super- 
wisors, 16 Cal., 212. Carrol v. The Board, 28 Miss., 
38. Voorhies v. The Bank, 10 Pet., 479. Smiley v. 
Sampson, 1 Neb., 56. 

The statute prescribing the amount the clerk is to re- 
ceive does not affect the jurisdiction of the commissioners 
to determine the amount. It only guides the commis- 
sioners as it would any other court after jurisdiction has 
been acquired. The commissioners must still audit 
the claim of the clerk, and that their judgment may be 
good on error they must follow the law, and it is so 
with every claim presented for their allowance. There 
is no claim so peculiar, so high or so low, but its amonnt 
is fixed by law, statutory or common, and the commis- 
sioners are as apt to err in the allowance of one as the 
other. The attempt of the commissioners to rescind the 
allowance of the claim was wholly without jurisdiction 
and void. 
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Gantt, Cu. J. 


This case is brought here on error from the judgment 
of the district court, allowing a peremptory writ of 
mandamus against the plaintiffs in error to compel 
them to issue certain county warrants in favor of de- 
fendant, the relator. 

It appears from the record that the defendant was 
county clerk, and that he presented to the board of 
county commissioners three several bills, amounting in 
the aggregate to $295.30, for preparing the tax list and 
duplicate for the year 1876. 

On the thirteenth of November, 1876, the board au- 
dited and allowed his claimns; but on the fifth of April 
in the following year, the board reconsidered and re- 
scinded the former adjudication of the relator’s claim. 
It further appears that the assesed value of property of 
the county tor the year 1876 was $701,183.80. The 
errors alleged are substantially, that the court erred in 
rendering judgment allowing the writ; that the judg- 
ment is not sustained by the evidence, and iscontrary to 
law. 

It may first be observed that the proceedings of the 
board, had on the fifth day of April, 1877, reversing and 
rescinding its former action in regard to the claim of the . 
relator, is a mere nullity, because it has no power to re- 
view, vacate, or set aside its former adjudications. State, 
ex rel. Clark, v. Buffalo County, 6 Neb., 454. 

But, again, the audit and allowance of the relator’s 
claim by the board, on the thirteenth of November, 1876, 
cannot have the effect of an adjudication, and must be 
treated as simply void; because the board has no judg- 
ment or discretion to exercise in the matter. 

The fees of the county clerk for preparing the tax list 
and duplicate are definitely fixed by law, and the board 
cannot make them any greater or any less; and there- 
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fore the duty of the board is merely ministerial, and 
that is, to issue a warrant to the clerk for the amount so 
fixed by law for preparing the tax list and duplicate. 
Section 3, of the act of February 23, 1873, provides that: 
“For preparing tax lists and duplicates in counties 
where the assessed value of property shall not exceed 
two million dollars, the clerk shall receive compensa- 
tion at the rate of one-fourth of one mill for each 
dollar of such valuation as shown by such tax list, 
which shall be paid by warrant on the county treas- 
urer.” The tax list when completed is kept in the 
office, and from the assessed value of property, as footed 
up in this list, the board, by simple calculation, can 
easily ascertain the amount of fees the law allows the 
clerk in the case. This is merely a ministerial act and 
not judicial. High on Ex. & Leg. Rem., §§ 101 and 
105. Shaw v. Howel et al., 18 La.Ann.,195. Apgar 
v. Trustees, 5 Vroom, 309. In the case at bar, it ap-. 
pears that the assessed value of property of the county 
was $701,183.80, and therefore the fees. of the clerk for 
preparing the tax list and duplicate, as fixed by law, 
amount to $175.30. For this amount he is entitled to a 
warrant; but in his affidavit for the writ he makes no 
claim for a warrant for this amount. 

Now, in an application for the writ, it is not only 
absolutely necessary to show a prior demand and a re- 
fusal (Leonard v. House, 15 Ga., 473), but it is also es- 
sential to set forth facts which clearly impose upon the 
respondent the duty which it is sought to compel him 
to perform. People v. Town Board, 14 Mich., 28. The 
statute in relation to mandamus provides that “the 
writ may be issued to any inferior tribunal, corporation, 
“board or person, to compel the performance of an act 
which the law specially enjoins as a duty resulting from 
an office, trust, or station,” and that the “writ must 
state concisely the fact showing the obligation of the 
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defendant to perform the act, and his omission to per- 
form it.” 

In this case the writ would compel the respondents 
to perform an act which is not specially enjoined by 
law as a duty to be performed by them, but to perform 
an act which would be an infringement of the law. This 
is a fatal objection to the mandamus. Even a failure to 
allege that there is money not otherwise appropriated 
by law out of which the money is directed to be paid, 
is fatal toa mandamus. Jtedding v. Bell, 4 Cal., 334. 

The judgment of the court below must be reversed, 
and the action must be dismissed without prejudice to 
the relator’s right to his fees allowed by law. 


JUDGMENT ACCORDINGLY. 


ANDREW WISE, PLAINTIFF IN ERROR, v. Coaries H. Frey, 
DEFENDANT IN ERROR. 


1. Partnership Property: EXEMPTION FROM EXECUTION. CON- 
STRUCTION OF STATUTE. Section 521, of the code of civil pro- 
cedure, which provides that: “All heads of tamilies who 
‘have neither lands, town lots, or houses subject to exemption 
as a homestead, under the laws of this state, shali have ex- 
empt from forced sale on execution the sum of five hundred 
doliars in personal property,” applies only to individual debtors, 
and exempts only individual property. 


2 —: : . The property of a partnership is not 
exempt from execution for the satisfaction of a judgment 
against the partnership. And where, upon the levy of such an 
execution upon the goods of a firm, its members undertook to 
divide them in severalty between themselves with the view of 
enabling cach one to claim and hold his share exempt: Held, 
that by the levy a valid lien was acquired which it is not in the 
power of the firm, either by sale, ora division between its mem- 
bers, to destroy or prejudice. 


Error to the district court for Cuming county. 
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R. F. Stevenson, for plaintiff in error, cited Stewart 
v. Brown, 37 N. Y., 330. Howard v. Janes, 50 Ala., 
67. Newton v. Howe, 29 Wis., 5386. Gilmans v. Wil- 
liams, T Wis., 329. Servants v. Lusk, 48 Cal., 238. 
Brown v. Harris, 67 North Carolina, 140. Radcliff v. 
Wood, 25 Barb., 52. Freeman on Executions, 342. 
Carpenter v. Harrington, 25 Wendell, 370. Ford v. 
Johnson, 34 Barb., 365. Robinson v. Wiley, 15 N. Y., 
494, 


Crawford & McLaughlin, for defendant in error, 
cited Sutcliffe v. Dohrman, 18 Ohio, 181. Gaylord, 
Son & Co. v. Imhoff & Co., 26 Ohio State, 317. Title’ 
Case, 3 Neb., 261. Central Law Journal, vol. 4, p. 527. 
Id., vol. 5, pp. 364, 390. 


Lakxg, J. 


This was an action in replevin to recover the posses- 
sion of certain personal property which the defendant, 
as sheriff, had taken under several executions issued 
against the property of a partnership, of which the 
plaintiff was then a member. The question presented 
is as to the sufficiency of the petition to show a good 
cause of ‘action. 

The petition shows the existence of the partnership, 
the recovery of the several judgments, and the levy of 
the executions upon the property in question. It 
further appears that after the goods were seized by the 
sheriff the members of the firm conceived the idea of 
making a division of the partnership effects between 
themselves, evidently in order to enable such of them to 
claim and hold his share, or at least a portion thereof, 
as exempt froin forced sale, under Sec. 521 of the code 
of civil procedure, which provides that: ‘ All heads 
of families who have neither lands, town lots, or houses 
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subject to exemption as a homestead, under the laws of 
this state, shall have exempt from forced sale on exe- 
cution the sum of five hundred dollars in personal prop- 
erty.” 

Under a statute of Ohio, very similar to our own, the 
supreme court of that state, in a very well considered 
case, held that there was nothing in it to justify the 
inference that the legislature, in passing it, intended to 
provide for any other than individual debtors, and for 
the exemption of individual property from sale on exe- 
cution. Gaylord, Son & Co. v. Imhof & Co., 26 Ohio 
State, 317. It is clear, therefore, that as this property 
at the time of its seizure belonged to the partnership, it 
was not exempt from judicial sale, and was rightfully 
taken by the sheriff to satisfy the executions which he 
held. 

If the judgments on which these executions were is- 
sued had been against the plaintiff in his individual’ 
capacity a very different question would be presented. 
Where such is the case it seems to be pretty generally 
held, under statutes like ours, that the defendant in exe- 
tion may claim his exemption out of his share of the 
partnership effects. Servant v. Lusk, 48 Cal., 238. 
Newton v. Howe & Drury, 9 Am. Rep., 616, and cases 
cited. 

We think that by this levy the execution creditors ac- 
quired a valid lien upon the property taken for the satis- 
faction of their respective judgments, which it was not 
in the power of the firm either by sale, or by a division 
between its members to destroy, or in any degree preju- 
dice. 

We are of the opinion, therefore, that the demurrer 
to the petition was properly sustained, and that the judg- 
ment of the court below must be affirmed. 


JUDGMENT AFFIRMED. 
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Emmanuet Brunswick & Co., PLAINTIFFS IN ERROR, V. 


1. 


2. 


Samvet McC.ay, DEFENDANT IN ERROR. 


Practice: ERROR: ASSIGNMENT OF ERROR. On a proceed. 
ing in error, when the assignment is “that the finding of the 
said court is against the law and the evidence,” and no specific 
error of law is pointed out in the motion for a new trial, and 
the judgment being clearly warranted, by the finding of all 
the issues in favor of the defendant, the only question raised is 
simply whether the verdict of the court, upon the facts, is sup- 
ported by the evidence. 


Chattel Mortgage: POSSESSION OF PROPERTY BY THE MORT- 
GAGOR: PRESUMPTION OF FRAUD FROM. In 8 controversy be- 
tween the mortgagee and creditors of the mortgagor coneerning 
mortgaged property found in possession of the latter, evidence 
showing that the mortgage “ was made in good faith, and with- 
out intent to defraud such creditors,” is imperatively required to 
overcome the legal presumption of fraud arising from such 
possession. 


: ‘ In order to prevent such presump- 
tion of fraud in favor of creditors of the mortgagor, and the 
necessity of proof by the mortgagee of good faith in the exe- 
cution of the mortgage to overcome it, an actual and continued 


change of possession of the mortgaged property is required. 


. 


And where the mortgaged property, 
consisting of two billiard tables, kept by the mortgagor, a suloon 
keeper, in his saloon, for the use of his cusiomers, was permit- 
ted to remain in his possession, although placed nominally in 
the charge of his bar-tender, and used in the business of the 
mortgagor; Held, That there was no such “actual and contin. 
ued change of possession” as the statute requires to prevent the 

_ presumption of fraud as to creditors of the mortgagor. 


Error to the district court for Lancaster county. 

D. G. Hull, for plaintiffs in error. 

Cobb & Marquett, for defendant in error. 

Lake, J. 

The action below was brought by the plaintiffs in 


error to obtain the possession of two billiard tables and 
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accompanying furniture, which they claimed under a 
chattel mortgage executed to them by Michael Graham. 
The defendant had levied upon and held the property by 
virtue of several executions in favor of Graham’s cred- 
itors. The court, without the aid of a jury, found the 
issues generally in favor of the defendant, and rendered 
judgment accordingly, to reverse which the case is 
brought here. 

Six errors are formally assigned, but being substan- 
tially alike, they are fairly included within the first, viz.: 
“That the finding of said court is against the law and 
the evidence.” This is a very general assignment. No 
specific error of law is pointed out here, nor was there 
in the motion for a new trial in the court below; and 
the judgment being clearly warranted from the finding 
of all the issues in favor of the defendant, it follows that 
the only question for our consideration is simply whether 
the verdict of the court upon the facts of the case is 
supported by the evidence. 

This is virtually a controversy between the mortgagee 
of goods and chattels, and creditors of the mortgagor. 
Although there was no testimony to prove it, the fact 

. that the mortgage was duly recorded is admitted by de- 
fendant’s counsel in their brief. But it was neither 
proved nor admitted that the instrument had been 
renewed as the law requires. Gen. Stat., secs, 14, 15 
Ch. 25. Neither was there any testimony showing that 
the mortgage “was made in good faith and without any 
intent to defraud such creditors,” which is imperatively 
required to overcome the legal presumption of fraud, 
which the law attaches when the controversy is between 
the mortgagee and a creditor of the mortgagor, and con- 
cerning mortgaged property found in possession of the 
latter. Sec. 11, same Statutes. 

It is contended, however, with much earnestness on 
behalf of the plaintiffs, that they took possession of the 
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property before the executions were levied, and thereby 
avoided the necessity of a renewal or proof of bona | 
jides. If possession had been actually taken and re- 
tained under the mortgage, this would probably have 
been so. On this point, however, the utmost that 
is shown is, that some two months before the executions 
were levied, Hull, the agent of the plaintiffs, went to Gra- 
ham’s saloon and with his assent took nominal possession 
of the tables, at the same time putting them in charge 
of one Carr, who was then and for a long time afterwards 
in Graham’s employ as bar-tender. The tables were not 
removed from the saloon, but remained there in their 
usual place, and were used by Graham in his business, 
and to his profit, precisely the same as he did before 
Hull went there, and until after the levy was made. 
This shows beyond a doubt that the “actual and con- 
tinued change of possession,’ which the statute requires 
to prevent the presumption of fraud, was entirely wanting. 

We not only fail to discover any want of testimony to 
support the finding, but we do not see how the court 
could have found otherwise from the evidence before it. 


JUDGMENT AFFIRMED. 


Joun H. Rox, AND OTHERS, PLAINTIFFS IN ERROR, V. 
Syivzster §. Sr. JoHN, DEFENDANT IN ERROR. 


Assessment of Property for Taxation: AUTHORITY oF 
PRECINCT assessor. Under our statutes, a precinct assessor not 
only has the authority, but it is his sworn duty, to see to it that 
all property within his jurisdiction, liable to taxation, is entered 
on the assessment roll. Nor will the fact of a sworn list having 
been made by the owner justify the assessor in neglecting to 
assess properly which he knows has been omitted. 
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Error to the district court for Kearney county. 
Tried below before Gastin, J. The facts are sufficiently 
stated in the opinion. 


Sam. L. Savidge and E. C. Calkins, for plaintiffs in 


error.. 


Where the return is made in accordance with the 
statute by the taxpayer, such return is conclusive as to 
the articles enumerated and the value of non-enumerated 
property. Matheson v. Town of Mazomanie, 20 Wis., 
191. Ketchum v. Town of Mukwa, 24 Wis., 303. 
White v. City of Appleton, 22 Wis., 639. The building 
which the assessor assumed to place upon the roll as 
personal property was a part of the realty and could not 
be severed for the purpose of taxation, or if we concede 
that the plaintiffs had the right to remove the same 
during their term, still it remained a part of the realty 
as between every one, except the lessor and the lessee 
and their privies. landers v. Cross, 10 Cush., 514. 
Cooley on Taxation, note 1, p. 275. Land and other 
real estate should be valued as such, irrespective of the 
separate estate that individuals may have in the same. 
Cooley on Taxation, p. 288, and cases there cited. Sec. 
13, p. 900, Gen. Stat. Parker v. Baxter, 2 Gray, 185. 


John Barnd, tor defendant in error, cited Gen. Stat., 
939, Sec. 1. Lanphere v. Lowe, 3 Neb., 1387. Whiting 
v. Barstow, 3 Pick., 311. Doty v. Gorham, 5 Pick., 489. 
Chatterton v. Saul, 16 Tll., 151. Goff v. O'Conner, 16 
Tl., 421. Dooley v. Crist, 25 Il., 551. Kelley v. Aus- 
tin, 46 Ill., 156. Curtis v.. Riddle, 7 Allen, 187, and 
cases there cited. Hinckley v. Baxter, 13 Allen, 139. 


Lage, J. 


This was an action brought by the plaintiffs against 
the defendant, who was assessor of Kearney precinct, 
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Buffalo county, for the recovery of damages alleged to 
have been sustained by reason of a wrongful assessment of 
property in their name for taxation. 

Although there are no less than twenty-seven errors. 
assigned, there is really buta single question to be de- 
cided, and that is—whether an assessor has authority to 
assess taxable property which the owner has neglected 
or refused to include in his verified list. 

That the property in question was assessable, and be- 
longed to the plaintiffs, there is no doubt; nor is it ques- 
tioned that the plaintiffs omitted to include it in their. 
return to the assessor. It was a frame building erected 
by the plaintiffs upon leased ground for business purposes, 
and was owned and occupied by them at the time of 
listing property for that year. The manner of its con- 
struction, whether placed upon the surface of the earth, 
or on posts set into the ground, is unimportant. As be- 
tween the owner of the lot and the plaintiffs it was per- 
sonal property, and so it was as to all the world besides. 
It is clear that the building could have been sold or re- 
moved from the lot at the option of the plaintiffs, and 
could have been levied on as personalty to satisfy a 
judgment against them. Lanphere et al. v. Lowe, 3 
Neb., 131. 

This brings us to the only real question in the case. 
Had the assessor authority to include this property in 
his return, it having been omitted by the plaintiffs in 
their sworn statement? Whatever might have been 
considered the limit of the assessor’s power in this re- 
spect prior to the act of February 27, 1873 (Gen. Stat., 
939), there can be no doubt that, under this act, his au- 
thority to do so was ample. The first clanse of section 
one provides: “If on the assessment roll there be an 
error in the name of the person assessed, or any taxable 
property shall not be entered thereon, the name may be 
changed, and the property entered on the list by the as- 
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sessor wfter the roll shall be returned to the county clerk,” 
thus permitting the assessor, even after his return has 
been made, to put upon the list any property that ought 
to have been entered, but which, by mistake or design, 
has been omitted. This provision evidently implies that 
under the law, as it stood at the passage of this 
act, the assessor was already empowered to make such 
corrections up to the very time of delivering his assess- 
ment roll to the county clerk, but not afterwards. And 
this authority seems to be fairly included in section 
25 of the general revenue act, which provides that: 
“Tn every case where a person, required to list prop- 
erty for himself, or in behalf of another, shall neglect 
or refuse to list the same, the assessor shall proceed as 
directed in section nine of this chapter. * * * * 

and a neglect to make it shall be taken as a refusal.” 

Section nine here referred to provides that when any 
person, having property that should be listed, by reason 
of absence or sickness fails to make the statement re- 
quired of him, or shall refuse to do so, “the assessor 
shall ascertain, according to the best information he can 
obtain, the number and value of the several species of 
property required,” etc., to the end that every person 
having property liable to taxation shall be subjected to 
his due proportion of the burdens of government. 

We consider it very clear that, under our statutes, the 
precinct assessor not only has the authority, but it is 
his sworn duty to see to it, that all property which 
he can discover within his jurisdiction, liable to taxation, 
is entered on the assessment roll. Nor will the fact 
of a sworn list having been made by the owner justify 
the assessor in neglecting to assess property which he 
knows has been omitted. There is no error in this record. 


JUDGMENT AFFIRMED. 
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Wiwiam 8S. Lea, piarntiey in ERROR, v. Danten 
McLennan, DEFENDANT IN ERROR. 


1. Practice: sEtrine asIDE vERDIcT. Where there is sufficient 
testimony to warrant a jury in finding a verdict, it will not be 
set aside as being contrary to the evidence simply because, in 
the opinion of the court, a preponderance of the testimony is 
against it, it being exclusively the province of the jury to 
weigh the evidence, and judge of the credibility of the wit- 
nesses. But the rule has no appiication where there is an en- 
tire failure of proof. 


L. brought an action against M. for money 
paid by him as surety. M.in his answer pleaded payment by 
the conveyance of certain real estate. The testimony showed 
that M. had conveyed real estate to L. to enable him to sell 
and convey the same, and apply the proceeds on the amount due 
from the defendant. It also appeared that L. had failed to sell 
the real estate. Held, the proof failed toshow payment, 


Error to the district court for Dodge county. Tried 
below before Post, J. 


E.. F. Gray and G. L. Loomis, for plaintiff in error. 
Marlow & Munger, for defendant in error. 


Maxwett, J. 


On the thirty-first day of July, 1871, the defendant, 
as principal, and the plaintiff, as surety, executed and 
delivered to P. M. Miles, of Litchfield, Illinois, a prom- 
issory note for $1,000 and interest. In 1875 judgment 
was recovered against the surety on said note. The 
surety having paid the same, brought an action against 
the defendant, in the district court of Dodge county, to 
recover the amount of the judgment and costs. 

The defendant, in his answer, admits the execution 
of the note, but alleges that on or about the first day of 
March, 1875, the plaintiff offered to pay said note, if 
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defendant would convey to him certain real estate in the 
county of Montgomery, and state of Illinois; that, on or 
abont the first day of April, 1875, the defendant accept- 
ed said proposition and vonveyed said real estate to the 
plaintiff, who accepted the same in full satisfaction of 
said indebtedness. The plaintiff, in his reply, denies all 
the facts set forth in the answer. 

On the trial of the cause, the jury returned a verdict 
for the defendant, upon which judgment was entered. 
The cause is brought into this court by petition in error. 

The character of the conveyance of the real estate in 
controversy is the only matter.in dispute, the defendant 
insisting that it was in full satisfaction of the debt, while 
the ‘plaintiff contends that he took the title simply to 
enable him to convey the land, in case it could be sold 
for a satisfactory price. 

A letter, dated March 12, 1875, written by the defend- 
ant to the plaintiff, was introduced in evidence, in which 
the defendant says: “Your favor of the tenth inst. is 
just at hand; contents noted. Should the lots ‘not sell 
for enongh to pay the note, I will pay the difference just 
as soon as I am able, and will make it a point to pay it 
the very first chance. I shouldn’t want the lots sold for 
a little or nothing. Get all you can for them.” 

The letter of the tenth inst. referred to, was not intro- 
duced in evidence, nor were steps taken to require its 
production. 

On the twenty-fifth of March, 1875, one McEwen 
wrote to the plaintiff that he had a good chance to sell 
the lots in question for a “gas factory,” and requested 
him to send a deed for the same to the plaintiff. At the 
same time, and in the same letter, the plaintiff requested 
the defendant to give him a deed so he could make a 
title to the property. 

On the twenty-eighth of March, 1875, the defendant 
wrote to the plaintiff: “I have no objection to you hav- 
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ins the deed for the lots, if you can make a sale of 
theu: and pay off the note; for God knows I want it 
paid, and want it paid with those lots. * * * I will 
trust vo your honor in‘regard to selling the lots and pay- 
ing the note with the proceeds.” In the same letter he 
sent an uraer to C. M. Stetson, his agent, to deliver a 
deed to the plaintiff for the lots in controversy, as he 
had made arrangements with him to take them in “ set- 
tlement of that note that he was security on for him 
to P. Miles.” 

On the fifteenth of April, 1875, the defendant wrote 
to the plaintiff, urging him to send him the note upon 
which the plaintiff was surety. 

On the eleventh of May, 1876, the defendant, in an- 
swer to a letter written to him by one Jones, an attorney 
for the plaintiff, says: ““I thought that the five lots that 
I had would more than pay the note off. Mr. Lea wrote 
me and said that he had a chance to sell them, and 
requested me to make him a deed for them. I did 80, 
thinking it would square the matter up. As soon as he 
got the deed to the lots, I was informed that he had no 
chance to sell them. * * * JI wish that I could 
square the matter up and have done with it.” The let- 
ter to which this was an answer was not introduced in 
evidence on the trial; nor does it appear that any steps 
were taken by the plaintiff to require its production. 

The testimony entirely fails to show that the plaintiff 
ever made a contract with the defendant to accept a 
deed to these lots in full satisfaction of the debt. The 
letters, taken together, clearly show that the deed was; 
delivered to Lea to enable him to sell the lots to the 
best advantage, and to enable him to convey the same, 
The defendant appears to have been anxious to pay the 
debt and save the surety harmless, so far as his means 
would permit, And throughout the entire transaction 
it is apparent that he was desirous that the property 
12 
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should be sold for the best price attainable, and that the 
proceeds should be applied in payment of the judgment. 

There is no claim of bad faith on the part of the 
p-aintiff in obtaining the title to these lots; nor is there 
any pretense that, at the time he obtained title to the 
same he had not reasonable grounds to believe that he 
could sell the same to the gas company at a reasonable 
price. The only question at issue is that of payment, 
and that the proof fails to establish. 

It is urged on the part of the defendant, there being 
a conflict of testimony, and the jury having found in 
favor of the defendant, that the verdict and judgment 
should not be disturbed. The rule undoubtedly is, where 
there is sutticient testimony to sustain the verdict, that 
it will not be set aside as being contrary to the evidence 
simply because, in the opinion of the court, a preponder- 
' ance of the testimony is against it, it being exclusively 
the province of the jury to weigh the evidence and judge 
of the credibility of witnesses. But the rule can have 
no application in a case like the one at bar, where there 
is an entire failure of proof on the part of the defend- 
ant. The judgment of the district court is reversed and 
the cause remanded for a new trial. 


REVERSED AND REMANDED. 


A. F. Buarr anp Grorcr W. CressMan, PLAINTIFFS IN 
ERROR, v. West Point Manouracrurine Company, DE- 
FENDANT IN ERROR. 


1. Practice: sERVICE ON DEFENDANT. Before service by publica- 
tion, or personal service of the summons out of the state, can 
be made, an affidavit must be filed with the clerk of the court, 
setting forth that service of the summons cannot be made in the 
state on the defendant or defendants to be served, and that the 
case is one of those mentioned in section 77 of the civil code. 
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2. -: AFFIDAVIT. An affidavit should show on its face that it 
was taken within the officer’s jurisdiction. 


8. Removal of Cause to United States Circuit Court. 
Where a petition for the removal of a cause from thestate court 
to the circuit court of the United States, in connection with the 
pleadings, fails to show that the cause is removable, it is not 
error for the court to deny the application. 


a 


: JURISDICTION. In cases arising under the constitution, 
laws, and treaties of the United States, the subject matter gives 
the jurisdiction without regard to the citizenship of the parties. 
But when questions of that character are not involved, it is the 
citizenship of the parties alone that confers the jurisdiction, 
and it must appear on the face of the record that the citizenship 
of the parties supports the jurisdiction. 


. : —. Where a petition is filed to remove a cause on 
the ground that it is between citizens of different states, and the 
facts stated in the petition are denied by answer, the court has 
authority to examine the grounds upon which it is sought to 
oust it of jurisdiction, and it is the proper tribunal to make the 
examination. 


a 


The authority of congress to impose duties on 
the state courts, or otherwise to act directly upon them, may 
well be questioned. 


In cases where jurisdiction can only be ac- 
quired by reason of the parties being citizens of different states, 
the circuit court cannot entertain jurisdiction if it appears that 
the action is between citizens of the sare state; such judgment 
would be void. 


: POWER OF DISTRICT COURT., Where en application to re. 
move a cause is in proper form, and the facts are such as bring 
the case within the provisions of the law for the removal of 
causes, it is the duty of the district court to proceed no further 
in the case, und should it do so, this court will correct the error 
and order the cause certified to the circuit court. 


- 


© 


. Pleading: answER. A party may be permitted to answer upon 
such terms as to the payment of costs as may be prescribed by 
the court, at any time before judgment is rendered, and where 
itis apparent that he has a meritorious defense, the court must 
permit the answer to be filed. 


Error to the district court for Cuming county. Tried 
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below before Vatenting, J. The facts necessary to an 
understanding of the points passed upon by the court 
appear in the opinion. 


John D. Howe and Stevenson & Fraris, for plaintiffs 
in error. 


1. When the jurisdictions of the state and federal 
courts are concurrent, as here, the jurisdiction of the 
courts of that judicial system which first attaches is ex- 
clusive, and the decision of the court first obtaining 
possession of the canse is tinal and conclusive. It is be- 
lieved that the decisions of both state and federal courts 
are agreed upon this proposition. 4 Am. Law Reg. (0. 
S.), 49. Sifford v. Beatty, 12 Ohio St., 189. Taylor 
v. Carryl, 12 Harris (Pa.), 259. Spinning v. Brown, 
2 Disney, 336, 445, 373. Adams v. Adams, T Ohio St., 
84. Ea parte Bushnell, 8 Ohio St., 599. Merrill v. 
Lake, 16 Ohio, 374, 405. - West v. Morris, 2 Disney, 415. 
Keating v. Spink, 3 Ohio St., 105, 120. Leggs v. John- 
son County, 6 Wall., 166. Schuyler v. Pelissier, 3 Edw., 
Ch., 191. Mead v. Merrit, 2 Paige, Ch., 402. Hagan 
v. Lucas,10 Pet., 400. : 

2. When the petition and bond were filed in the 
court the jurisdiction of the court was ipso facto ousted, 
and all of its proceedings thereafter were coram non 
judice. Jt was error in the court to enter a default or 
to further act. Berry v. C. R.I. & P. Co., Central Law 
Journal, vol. 5, p. —-. 2 Central Law Journal, 616, 
679, 680, 290. Cook v. Ford, 4 Central Law Journal, 
p. —. 7 Chicago Legal News, 241. 2 Central Law 
Journal, p. 275. 10 Chicago Legal News, No. 6. Dillon 
on Removal of Causes, 33. Herryford v. The Aina 
Insurance Co., 42 Mo., 151. Stevens v. Phenix Ins. 
Co., 41 New York, 149. Hanouse v. Martin, 15 How., 
198. Gordon v. Longest, 16 Pet., 97. Ins. Co. v. Dunn, 
19 Wall., 215. Lrench v. Hay, 22 Wall., 250. 
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3. It was an abuse of discretion to refuse to open the 
default. Puterbaugh’s Ch. Pl. & Pr., 90. Scales v. 
Laber, 51 T11., 232. Wooster v. Woodhull, 1 Johns. Ch., 
539. Parker v. Grant, 1 John. Ch., 630. 

4. The petition and bond for removal were sufficient, 
but the application was overruled. This was error. 


Crawford & McLaughlin, for defendant in error. 


1. The question whether or not a default shall be 
opened, rests in the discretion of the court, and where 
this is not abused the supreme court will not interfere. 
Orr v. Seaton, 1 Neb., 107. Rogers & Tallman v. Cum- 
ings, 11 Iowa, 459. Clarke v. Hedge & Heaton, 10 
Towa, 528. McNulty v. Lverett & Morse, 17 Towa, 481. 
Bolander v. Atwell, 14 Iowa, 35. 

2. The court held, and very properly we think, that 
the application to transfer the juTisdiction to the United 
States court, came too late. That a trial was had anda 
decree entered without questioning the jurisdiction of 
the court, or in any manner bringing to its notice that 
any proceedings had been filed for removal, and that 
thereby the plaintiff had waived all rights he may have 
had to insist that the cause was by such bond and peti- 
tion transferred.. Home Ins. Co. v. Curtis, 32 Mich., 
402. McCallon v. Waterman, 4 Central Law Journal, 
413. 

8. It is an exploded doctrine, if it ever did exist, 
that the mere filing of a petition and bond is a removal 
ipso facto. Armory v. Armory, 95 United States Su- 
preme Court, 186. If the filing of a petition and bond 
is not of itself a removal of the cause, then something 
else must be done by the party seeking the removal. 
The attention of the state court must be called to the 
fact before entering upon the trial, on the merits, or be- 
fore default, and then the court may inquire into the 
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sufficiency of the petition and bond. If sufficient, and 
the attention has been called to it within the’ proper 
time, it is then the duty of the court to accept the peti- 
tion and bond and proceed no further in the case. If 
not sufficient, or if its attention is not called to the fact 
until the trial has been commenced upon its merits, or a 
default has been entered, then it is the duty of the court 
to disregard the application for removal and retain its 
jurisdiction. Home Insurance Co. v. Curtis, supra. 
Armory v. Armory, supra. Indianapolis R. R. Co.v. 
Risley, 50 Ind., 60. We have not examined authorities 
cited by counsel in support of the proposition that the 
filing of the petition and bond, zpso facto, ousts the 
jurisdiction of the state court; suttice it to say, that if all 
those authorities do sustain the proposition, it is not 
the law, and they have each and every one of them 
been overruled by the supreme court of the United 
States in the case of Armory v. Armory above referred 
to. 


Maxwett, J. 


On the third day of May, 1877, the defendant in error 
filed a petition in the district court of Cuming county 
against the plaintiff in error, and one George W. Cress- 
man, alleging that they claimed some interest in lots 3 
and 4 in block 4,in the town of West Point, and praying 
that the title might be quieted in the plaintiff. Sum- 
mons was duly issued thereon, returnable on the four- 
teenth of May, requiring the defendant therein to answer 
on the fourth day of June, 1877. The sheriff appointed 
one Samuel Miller to serve the writ. 

Miller made his return under oath, stating that he 
summoned the within named defendants, by delivering 
a certified copy of the summons, with the endorsements 
thereon, to the said George W. Cressman, on the ninth 
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day of May, 1877, and to the said A. F. Blair, on the 
eighth day of May, 1877. There is no venue stated in 
the affidavit. The defendants made a special appearance, 
and moved to quash the service of the summons, assign- 
ing various reasons therefor.. The motion was over- 
ruled, to which the defendants in the court below ex- 
cepted. 

On the fourth day of June, 1877, a petition and bond 
for the removal of the cause to the circuit court of the 
United States were duly filed. 

On the next day a default was taken against Blair and 
Cressman, which on the same day they moved to set 
aside, and asked leave to answer.. The proposed an- 
swer set forth that Cressman, on the sixth day of No- 
vember, 1876, filed a mechanic’s lien on said lots for 
work and labor and for machinery furnished to the 
plaintiff (defendant in error) under a contract, and that 
there was due thereon the sum of $5,686.77; that after 
filing said lien, said Oressman assigned the same to 
Blair; that prior to the commencement of this action he 
had commenced an action in the circuit court of the 
United States to foreclose said lien, and that said cause 
is now pending in said court. 

On the ninth day of June, 1877, the motion to set 
aside the default and permit Blair and Cressman to an- 
‘swer was taken up. The motion was sustained as to 
Cressman and overruled as to Blair. 

A decree was thereupon rendered against Blair, the 
court finding: “That the defendant A. F. Blair hav- 
ing failed to answer or demur to the petition of the 
plaintiff herein filed, the court further finds that said 
defendant * * * for any one for them have any 
estate in or are entitled to the possession of said real 
estate, or any part thereof.” The defendants in the 
court below were perpetually enjoined from claiming an 
interest in the property. 
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On the same day in which the decree was rendered 
the motion to remove the cause to the circuit court of 
the United States was taken up and overruled, upon the 
ground of the insufficiency of the petition and bond. 

Section 81 of the code of civil procedure provides : “In 
all cases where service may be made by publication, 
and in all other cases where the defendants are non-resi- 
dents, and the cause of action arose in this state, suit may 
be brought in the county where the cause of action arose, 
and personal service of the summons may be made out 
of the state by the sheriff, or some person appointed by 
him for that purpose.” 

Tn all cases where service of a summons is made on & 
person without the state, proof of such service must be 
made by affidavit.: 

It is clearly shown by the record that the defendants in 
the court below were non-residents of this state. It also 
appears that the case is one that falls within the fourth 
sub-division of section 77 of the code, in which service 
may be made by publication, or by personal service of 
the summons out of the state. But before service can 
be made by publication, or by personal service of the 
summons out of the state, an affidavit must be filed set- 
ting forth that service of summons cannot be made 
within the state on the defendant or defendants to be 
served, and that the case is one of those mentioned in 
section 77. No affidavit was filed in this case, therefore 
there was no valid service of the summons. sxe v. 
Anderson, 33 Barb., 75. Litchfield v. Burwell, 5 How., 
Pr., 8341. 1 Code Rep., N.S.,41. Morrell v. Kimball, 
4 Abbott Pr., 352. 

The objection, that the affidavit of service of the sum- 
mons has no venue, is well taken. An affidavit should 
show upon its face that it was taken within the officer’s 
jurisdiction. The motion to quash, theretore, should 
have been sustained. 
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After the motion to quash the service had been over- 
ruled, the plaintiffs in error entered a general appear- 
ance, and filed the petition and bond to remove the 
cause to the circuit court of the United States. On the 
next day a default was taken against them, while the 
application to remove the cause was pending and undis- 
posed of. It is remarkable that no effort was made by 
the plaintiffs in error to have the court pass upon the 
petition for the removal of the cause, before attempting 

to have the default set aside. No particular objection 
to either the petition or bond filed for the removal of 
the cause has been pointed out, and they appear to be 
sufticient. Butin case of the refusal of the state court 
to accept the petition and bond, if the cause thereafter 
proceeds to trial and final judgment, such judgment is 
not void, but voidable. And where the petition for re- 
moval, in connection with the pleadings, fails to show 
that the cause is removable, the judgment will not be 
erroneous. Gordon v. Longest, 16 Pet., 97. Insurance 
Vo. v. Dunn, 19 Wall., 214. KHanouse v. Martin, 14 
Howard, 23; Id. 198. Stevens v. Phenix Ins. Co., 41 
N. Y., 149. Holden v. Putnam Fire Ins. Co., 46 N. 
Y.,1. Savings Bank v. Benton, 2 Metc. (Ky.), 240. 
Dillon on Removal of Causes. 

We are aware that there are a number of cases which 
hold that after a proper application to remove a cause 
has been refused by a state court, all subsequent pro- 
ceedings therein ‘are without jurisdiction and therefore 
void. Herryford v. Ins. Vo., 42 Mo., 151. Akerly v. 
Vilas, 1 Abb. U.S., 284. 1 Bissell, 110. Fisk v. U.P. 
R. F., 6 Blatchf., 362. Id., 8, 243. Stevens v. Phenia 
Ins. Co., 41 N. Y., 149. Dillon on Removal of Causes. 
But these decisions do not meet with our approval. 

Section one, of article III, of the constitution of the 


United States provides that: “The judicial power of 
the United States shall be vested in one supreme court, 
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and such inferior courts as the congress may from time 
to time ordain and establish.” 

Section two, of article III, provides that: “The judicial 
power shall extend to all cases in law and equity arising 
under the constitution, the laws of the United States, 
and treaties made by their authority; to all cases affect- 
ing ambassadors or other public ministers and consuls; 
to all cases of admiralty and maritime jurisdiction; to 
controversies to which the United States shall be a 
party; to controversies between two or more states; be- 
tween a state and citizens of another state; between 
citizens of different states; between citizens of the same 
state claiming land under grants of different states; and 
between a state or the citizens thereof and foreign states, 
citizens, or subjects.” 

This prescribes the extent of the authority of the 
United States courts, beyond which Congress cannot 
authorize them to act, and jurisdiction assuined by them 
outside of these limits is without authority of law. 

In Turner v. The Bank of North America, 4 Dallas, 
8, the supreme court of the United States say: “The 
circuit court is a court of limited jurisdiction, and has 
cognizance of only a few cases specially circumstanced, 
and a fair presumption is, that a cause is without its 
jurisdiction until the contrary appear.” 

In cases arising under the constitution, laws, and trea- 
ties of the United States, the subject matter gives the 
jurisdiction without regard to the citizenship of the 
parties. But when questions of that character are not 
involved, it is the citizenship of the parties alone that 
conters the jurisdiction. And it must appear on the 
face of the record that the citizenship of the parties 
supports the jurisdiction. Course v. Stead, 4 Dallas, 22. 
Montalet v. Murray, 4 Cranch, 46. Hodgson v. Bower- 
bank, 5 Id., 308. Sullivan v. The Fulton Steamboat 
Co., 6 Wheat., 450. Dodge v. Perkins, 4 Mason, 435. 
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Where a petition is filed to remove a cause on the 
ground that it is between citizens of different states, and 
the facts stated in the petition are denied by answer, 
may the court not hear testimony to determine whether 
the allegations of the petition are true? The question 
to be determined is one of fact, and in no manner de- 
pends on the construction to be given any law of the 
United States. 

The court having obtained jurisdiction of the subject 
matter and the parties, no valid objection can be urged 
against its examining the grounds upon which it is 
sought to oust it of its jurisdiction. And it is the pro- 
per tribunal to make the examination. 

The act of congress of March 3, 1875, assumes to take 
from the state courts this power. 

In Hadley v. Dunlap, 10 Ohio State, 9, the supreme 
court of Ohio say: “As the state courts do not derive 
their powers and jurisdiction from the federal govern- 
ment, the authority of congress to impose duties upon 
such courts, or otherwise to act directly upon them, may 
well be questioned.” 

These views of the supreme court of Ohio meet our 
approval. Suppose the circuit court of the United 
States should assume jurisdiction in a case between citi- 
zens of the same state, where jurisdiction could only be 
acquired by reason of the parties being citizens of differ- 
ent states, its judgment thereon would be absolutely 
void. 1 Paine C.C., 486,498. Jackson v. Twentyman, 
2 Peters, 136. 

Where, however, the application is in the proper form 
and the facts are such as to bring the case within the 
provisions of the law for the removal of causes, it is the 
duty of the district court to proceed no further in the 
cause. And should it do so, this court will correct the 
error, and order the cause certified to the circuit court. 

The act of March 3, 1875, requires the application 
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for removal to be made before or at the term at which 
‘the cause could be first tried, and before the trial 
thereof.” 

In the case at bar the application to remove the cause 
appears to have been filed at the proper time, but it 
does not appear to have been brought to the attention of 
the court until after the motion to set aside the default 
and to permit the plaintiffs in error to answer had been 
overruled and a decree had been entered in favor of the 
defendant in error. The plaintiffs in error make no ex- 
planation of the cause of their failure to call up the 
application for removal, and they appear to have volun- 
tarily submitted to the jurisdiction of the court. 

The court should have set the default aside and per- 
witted the plaintiffs in error to answer. A party in 
default may be permitted to answer upon such terms as 
to the payment of costs as may be prescribed by the 
court, at any time before the judgment is rendered. 
And where it is apparent that the party in default has a 
meritorious defense to the action, the court must permit 
the answer to be filed. The court cannot deprive a 
suitor of a substantial right under the plea of the exer. 
cise of discretion. O'Dea v. Washington Co., 3 Neb., 
122. Mills v. Miller, Id., 95. 

The judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


J. E. Bursanx, PLaIntiyF IN EREOR, Vv. Toomas Exuis, 
DEFENDANT IN ERROR. 


1. Towns on Public Lands: DED FOR LOTS HOW EXECUTED. 
Where town is located on the public lands, the mayor of the 
town, or if there is no mayor, the chairman of the board of 


JANUARY TERM, 1878. 157 


Burbank v. Ellis. 


trustees if the town is incorporated, and if the town is not incor, 
porated the county judge of the county in which the town is situ. 
ated, is required to execute and deliver toeach person who may | 
be legally entitled to the same, a deed in fee simple for the lot 
or lots of such land as the party demanding the same may be 
legally entitled to. 


8 : The municipality does not acquire the legal 
title to the site. It is held by the mayor, chairman of the board 
of trustees, or judge of the county, in trust for the use of the 
occupants of the town and those entitled to deeds. 

8. The failure of the mayor to recite in a deed 


the authority under which the conveyance is made, does not in- 
validate the conveyance. 


4. Deeds: ACKNOWLEDGMENT. The function of an acknowledg- 
ment is twofold—to authorize the deed to be given in evidence 
without further proof of its execution, and to entitle it to be 
recorded. The acknowledgment is no part of the deed itself. 


5. 3 . A certificate of acknowlegment is sufficient if 
it shows that the requirements of the statute have been com- 
plied with in substance. 


6. : . Acertificate which shows that: ‘“ On the 29th day 
of September, 1862, personally appeared before me, David Dor- 
rington, mayor of Falls City,” etc.: Held, a sufficient statement 
of the identity of the grantor. 


%. Lots in Towns on Public Lands, The publication of the 
notice provided for in section four of the act approved Nov. 4, 
_ 1858, is not complete until thirty days after the first day of the 
publication thereof. Lots which remain unconveyed, and are 
vacant and unoccupied, are to be advertised and sold after the 
expiration of six months from the time of the completion of 

the publication of notice. 


Error to the district court for Richardson county. 
Tried below, before Weaver, J. 


Isham Reavis, Aug. Schoenheit, and EF. W. Thomas, 
for plaintiff in error, cited Zecumseh Town Site Case, 
8 Neb., 267. fills v. Paynter, 1 Neb., 448. Davis 
& Barnes v. Murphy, 3 Minn., 125. Leech v. Ranch, 

°8 Minn., 448. Castner v. Gunther, 6 Minn., 134. So 
far as concerns the execution of the deed to Burbank 


2 
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we say this was the execution of a power given by 
statute, and that to the due execution of a power a re- 
cital of, or even an express reference to it, is not neces- 
sary; the intent to execute it is matter en pazs, to be 
co'lected from all the circumstances. Crane v. Lessee 
of Morris, 6 Pet., 598. Bishop v. Semple, 11 Ohio St., 
277. The district court should have allowed plaintiff to 
prove by parol evidence that Dorrington was mayor, and 
that when he made the deed in question, he did so for 
the purpose of executing the power given to him. 
Gourley v. Hankins, 2 Towa, 75. 


George P. Uhl, for defendant in error. 


1. The court decided that the deed was the individual 
deed of Dorrington. This was right. Dillon on Mun. 
Corp., §450. Coburn v. Ellenwood, 4 New Hamp., 99. 
Touchard v. Touchard, 5 Cal., 306. Brinley v. Mann, 
2 Cush., 337. Zhe People ex rel. Hunter v. Peters, 4 
Neb., 254. Bank of Metropolis v. Guttschlick, 9 
Peters 19. ; 

2. The city of Falls City was incorporated on the 
13th of January, 1860. Sess. Laws 1859-60, p. 172. 
And by sections one and two of that act, the said city 
can only take and dispose of real property by the name 
of “Falls City,” and the Town Site Act was passed on 
the 4th of November, 1858. Sess. Laws 1858, p. 266. 
The patent introduced is dated on the 20th day of Feb- 
cuary, 1862, and the deed which was excluded is dated 
29th September, 1862. It appears from these different 
dates, that at the time Falls City entered the lands in the 
patent described, she could only enter them in her corpo- 
rate character, viz.: “Falls City,’ and the patent con- 
veying the land to the corporate authorities was really a 
conveyance to the city of Falls City. Mew Market v. 
Small, 45 N. H.,87. And every conveyance must come 
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from the “City of Falls City,’ and not from any par- 
ticular individual: although the legislature has provided 
that the “mayor ”’ shall be the agent by whom the con- 
veyance shall be executed, it must still be executed in 
the name of “Falls City.” See authorities cited above. 

3. The acknowledgment to their pretended deed does 
not state that D. Dorrington was known to the officer 
taking the acknowledgment, which is an absolute requi- 
site of the law. Gen. Stat. Neb., p. 879, §38. R.S., p. 
279, § 48. Laws 1856. 12 Iowa, 389. A defective ac- 
knowledgment cannot be aided by parol evidence. 4 Ia., 
381. 4 G. Green, 162, and authorities there cited. 1 
Towa, 413. 13 Ohio, 116. 1 Pet., 328-338. 


Maxwett, J. 


The plaintiff brought an action of ejectment against 
the defendant, in the district court of Richardson county, 
to recover possession of lots 19, 20, 21, and 22, in block 
65, in the town of Falls City. 

The defendant in his answer to the plaintiff’s petition, 
First, Denied all the facts stated therein. Second, 
Alleged that he was the owner of said lots, and in actual 
possession thereof, and that he had made lasting and 
valuable improvements thereon. TZhird, That he pur- 
chased said lots at a sale of the same for delinquent 
taxes in the year 1869, and that on the fourth day of 
September, 1872, the treasurer of Richardson county, 
in pursuance of the conditions of said sale, delivered to 
the defendant a deed to the same; and therefore the 
plaintiff’s cause of action is barred by the statute of 
limitations. 

The plaintiff in his reply to the answer denied the 
validity of the tax deed. 

On the trial of the cause, the plaintiff introduced in 
evidence a patent from the United States to certain 
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trustees as the town council of Falls City, as the proper 
corporate authorities thereof, in trust for the several use 
and benefit of the occupants thereof, according to their 
respective interests under the act of May 25, 1844, and 
to their successors and assigns in trust, as aforesaid, the 
south-east quarter of section ten, in township one north, 
of range sixteen east of the sixth principal meridian. 

The plaintiff then offered in evidence a deed of con- 
veyance trom the mayor of Falls City to himself, of the 
lots in controversy. The following is a copy of the 
deed: 


Tats Deep Wirvzsseta, That I, David Dorrington, 
Mayor ot the Town of Falls City, Richardson county, 
Nebraska Territory, for and in consideration of one dol- 
lar to mein hand paid by J. Edward Burbank, do hereby 
grant, bargain, sell, and convey, unto the said J. Edward 
Burbank, his heirs and assigns, forever, the following 
described real estate, situate in said town, county, and 
territory, to-wit: * * lots 19, 20, 21, and 22, in block 
65. * * And in my official capacity will warrant and 
defend the same against the claims of all persons whom- 
soever. 


Witness my hand and official seal this 29th day of 
September, 1862. 


(Signed) Davin Dozgtneron, —*— 
Witness present, Mayor.} "CTY t 
SEAL 


GrorGE VANDEVENTER. es 
Terrrirory or NEBRASKA, } ig 
County or Ricwarpson. 


On this 29th day of September, a.p. 1862, personally 
appeared before me the undersigned county clerk, in and 
for said county, David Dorrington, Esq., mayor of the 
city of Falls City, and signed and acknowledged the 
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above instrument of wens to be his voluntary and 
official deed. 


Given under my hand and official seal, 
my office in Falls City, the day and = 
last above written. 

_ Gro. Van DevENTER, 
Seal } County Clerk. 


——~ 


Objections were made by the defendant to the intro- 
duction of the deed in evidence, which were sustained 
by the court, and the deed excluded. 

The defendant offered no evidence. Judgment was 
rendered for the defendant in the court below, to reverse 
which the plaintiff brings the case into this court by pe- 
tition in error. 

The fifth section of the act “to regulate the entry 
and disposal of town sites,” approved November 4, 
1858 (Laws, 1858, p. 266), provides that: “After the 
lapse of thirty days from the first day of publication of 
such notice the mayor of the town, or if there is no 
mayor, the chairman of the board of trustees, if such 
town is incorporated, and if the town is not incorporated, 
then the county judge of the county wherein the town 
is situated shall, on demand, execute and deliver to each 
person, who may be legally entitled to the same, a deed 
in fee simple for the part or parts, lot or lots, of such 
land as the person demanding may be lawfully entitled 
to, on the payment by such person of his proportion of 
the purchase money of the land, together with his pro- 
portion of such sum as may be necessary to pay for 
streets, alleys, squares, and public grounds, and all costs 
and expenses necessarily incurred in the entry of the 
Jand.” 

. Section six provides for determining the question of 
- title, where two or more persons Claim title adversely to 
the same lot, lots, or lands. 

13 
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Section eight provides that any person aggrieved by 
the determination of the mayor, chairman of the board 
of trustees, or county judge, may appeal to the district 
court, ete. 

Section eleven provides that: ‘At the expiration of 
six months after notice has been given by publication of 
the entry of the town site, all lots not conveyed by deed 
shall be advertised for sale and sold to the highest bid- 
der.” 

Section one of the act of congress in relation to town 
sites on the public lands, approved May 23, 1844 (5 Stat- 
utes at Large, 657), provides that: ‘“ Whenever any por- 
tion of the surveyed public lands has been or shall be set- 
tled upon and occupied as a town site, and therefore not 
subject to entry under the existing pre-emption laws, it 
shall be lawful, in case such town or place shal] be in- 
corporated, for the corporate authorities thereof, and if 
not incorporated, for the judges of the county court for 
the county in which such town may be situated, to enter 
at the proper land office, and at the minimum price, the 
land so settled upon and occupied, in trust for the sev- 
eral use and benefit of the occupants thereof, according 
to their respective interests; the execution of which 
trust, as to the disposal of lots in said town and the pro- 
ceeds of the sales thereof, to be conducted under such 
rules and regulations as may be prescribed by the legis- 
lative authority of the state or territory in which the 
same is situated,”’ etc. 

The legislature, in pursuance of the authority here 
granted, has provided that the mayor of the town, or if 
there is no mayor, the chairman of the board of' trustees, 
if the town isincorporated, and if the town is not incor- 
porated, the county judge of the county wherein the 
town is situated, shall execnte the trust, by making and 
delivering to each person who may be legally entitled to 
the same, a deed in fee simple for the lot, or lots, of lands 
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which the party demanding the same may be legally en- 
titled to. 

The municipality does: not acquire the legal title to 
the site. Itis heldin trust by the mayor, chairman of 
the board of trustees, or judge of the county, for the 
use of the occupants of the town and those entitled to 
deeds. In the execution of the trust it is usual for the 
mayor, or other officer, making a deed to recite therein 
the authority under which the conveyance is made, but 
the failure to do so will not invalidate the deed. The 
objection, therefore, that the power is not recited in the 
deed is untenable. 

Objection is made that the deed was made by Dorring- 
ton as an individual, and not as mayor. It purports to 
be his deed as mayor of Falls City, and is not his indi- 
- vidual deed. 

Objection is made to the form of acknowledgment. 
Section two, chapter 61, of the Gen. Stat., provides that: 
“The acknowledgment must be made or proved, if in 
this state, before a judge or clerk of any court, or some 
justice of the peace, or notary public therein; but no 
‘ officer can take any such acknowledgment or proof out 
of his state jurisdiction.” 

Section thirty-eight provides that: ‘“ No acknowledg- 
ment of any conveyance having been executed shall be 
taken by any officer, unless the officer taking the same 
shall know, or have satisfactory evidence, that the per- 
son making such acknowledgment is the person described 
in and who executed the conveyance.” 

“ Acknowledgment” is defined to be the act of one 
who has executed a deed, by going before some compe- 
tent officer or court and declaring it to be his act or 
deed. Bouvier Law Jict., 56. 

The function of an acknowledgment i is twofold: to au- 
. thorize the deed to be given in evidence without further 
proof of its execution, and to entitle it to be recorded. 
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Id. Theacknowledgment is no part of the deed itself. 
It is required by the statute as evidence of execution, 
or as authority for registration. Lessee of Foster v. 
Dennison, 9 Ohio, 125. A certificate is sufficient if it 
show that the requirements of the statutes have been 
complied with in substance. 

In this case the certificate of acknowledgment states 
that “on the twenty-ninth day of September, 1862, per- 
sonally appeared before him, David Dorrington, mayor 
of Falls City,” ete. This is a sufficient statement of the 
identity of the grantor. 

The defendant insists, that after the expiration of six 
months from the date of entry of the town site, all 
judicial discretion of the mayor ended, and a deed exe- 
cuted by him after that period had elapsed is null and 
void. 

Section four of the act “to regnlate the entry and dis- 
posal of town sites,” approved November 4, 1858, pro- 
vides for notice to be given of the fact of entry, and that 
no deeds for the land, or any part thereof, shall be exe- 
ented and delivered within the period of thirty days after 
the first day of the publication of such notice. 

Section eleven provides that “at the expiration of six: 
months after notice has been given by publication of 
the entry of any town site, as provided in section four, 
the proper authorities shall advertise and sell such lots 
as are not conveyed by deed, and remain vacant and wn- 

-occupied.”? The publication of the notice provided for in 
section four is not complete until thirty days after the 
first day of the publication thereof; and the six months 
referred to in section eleven does not commence to run 
until the publication of the notice provided for in section 
four is complete. The date of publication of the notice 
does not appear, and in the absence of proof to the con- 
trary, the presumption is, that the officer did his duty, 
and that the deed was made within the time prescribed 
by the statute. 
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The court therefore erred in excluding the deed 
from the jury, and this being decisive of the case the 
judgment of the district court is reversed, and the cause 
remanded for a new trial. 


REVERSED AND REMANDED. 


. 


Tuomas Merz, appeL.re, v. Toe State Bank or Brown- 
VILLE, NEBRASKA, IMPLEADED witH T. C, ConnincHaM, 
SHERIFF, APPELLANT. 


1. Judgment: Lien. A judgment is not a specific lien on the 
real estate of the judgment debtor. It is merely a general lien 
thereon, and is subject to all prior liens, either legal or equita- . 
ble. The lien merely confers the right to levy on the real estate 
of the judgment debtor, to the exclusion of other adverse inter- 
ests subsequent to the judgment. 


: ENTERING JUDGMENT. In addition to the general index 
provided for by statute, in which the names of the parties to an 
action, both direct and inverse, shall be entered, the judgment 
record must also contain the names of the judgment debtor and 
the judgment creditor, arranged alphabetically. 


: MUST BE INDEXED. A judgment which is valid as soon 
as rendered, does not become a lien upon real estate as against 
a subsequent purchaser, without notice, until properly indexed. 
And a purchaser need not search for judgment liens further than 
to examine the proper index. 


: NOTICE. A subsequent purchaser, however, is 
affected with such notice as the index entries afford; and if 
they are of such a character as would induce a cautious and 
prudent man to make an examination of the title, he must make 
such investigation, and.in case of his failure to do so, he cannot 
plead ignorance of such facts as an examination of the record 
would have disclosed. 


In 1874, a judgment was recovered in 
the probate court of Richardson county against H., and in Feb. 
ruary, 1875, a transcript thereof was filed in the office of the 
clerk of the district court, but the name of the judgment debtor 
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was not entered in the general index under the letter H., nor 
were the names of the judgment debtor and judgment creditor 
arranged alphabetically in the judgment record. H., at the time 
the transcript was filed, owned certain real estate in the county, 
which he afterwards sold and conveyed to M., who had no 
actual notice of the filing of the transcript. In an action by M. 
to enjoin a sale of the premises on an exccution issued on the 
judgment; Meld, that the lien of the judgment did not attach 
to the land so as to affect the purchase. 


. Quere. Whether the entry of a judgment 
against defendants, in the firm name alone, creates a lien on real 
estate. 


Aprra from Richardson county, by defendant, The 
State Bank of Brownville, Nebraska. 


J. H. Broady and Isham Reavis, for appellant. 


As between the judgment debtor and creditor there is 
no need of indexing at all, except as mere matter of con- 
venience, all must admit. As between them, all must 
admit that the judgment was a lien from the time of 
filing, whether indexed or not. If it became a lien as to 
them when filed, it continued to be a lien against the 
land—against everyone; and the principle of protection 
to bona jide purchasers awarded under the laws of regis- 
tration of deeds does not obtain, because the law of 
registration of deeds is made for the very purpose and 
object and protection to purchasers, while the court 
record of judgments is for altogether a different pur- 
pose—namely: to perpetuate the evidence of the debt or 
claim, for the old claim is merged in the judgment, and 
the judgment becomes the only claim or matter between 
the original parties. The indexing is not of the snb- 
stance, but may be called a luxury—simply for the con- 
venience of all concerned in the record, and a conveni- 
ence principally, and almost wholly, to subsequent pur- 
chasers, who may wish to inguire for liens against the 
lands. Making the index is a work enjoined on the 
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clerk by the law, for the convenience of subsequent pur- 
chasers, and when doing it the clerk acts officially; and 
while he is the agent, rather of the law than either of the 
parties, he is really doing a work for the convenience and 
benefit of subsequent purchasers, and if he omits that 
work, is liable in damages to the parties to be benefited 
by that work, namely, the purchasers. Hesse v. Mann, 
40 Wis., 560. Chatham». Bradford, 50 Ga., 327. Bishop 
v. Sneider, 46 Mo., 472. Curtis v. Tyner, 24 Vt., 338. 
Sexton v. Rhames, 18 Wis., 99. Schell v. Stein, 76 Pa. 
St., 398. Green v. Garrington, 16 Ohio State, 548. Cook 
v. Hall, 1 Gilm., 579. Merrick v. Wallace, 19 Ill., 486. 
4 Central Law Journal, p. 340. Throckmorton v. Prince, 
28 Texas, 605. 


Schoenheit & Thomas, and #. B. Stephens, for ap- 
pellee, Metz. 


1. We think that it is not material in this case to 
decide whose duty it was to see that the entry on the 
judgment record was made. It is evident that no lien 
could be obtained until that entry was made. We would, 
however, submit to the court, that as the entry on the 
judgment record is made a condition precedent to the 
obtaining of a lien; it was the duty of the party insist- 
ing upon the lien to see that the statute was complied 
with. Buchan v. Sumner, 2 Barb., Ch. 195. Frost v. 
Beekman, 1 Johns., Ch. 299. 

2. In states whose statutes are not as favorable to our 
view as those of Nebraska, it has been held that the in- 
dexing of a judgment is an essential part of the record, 
without which the judgment is meffectual to impart 
notice to a subsequent purchaser. 5 Central Law Jour- 
nal (April 13-27, 1877), 340, 387, 449. Freeman on 
Jadgments, Sec. 343. Buchan v. Sumner, 2 Barb., Ch. 
165. Barnes v. McCarty, 15 Iowa, 510. Miller v. Brad- 
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ford, 12 Iowa, 14. Jenning’s Lessee v. Wood, 20 Ohio, 
261. Frost v. Beekman, 1 Johns., Ch. 288. Thompson 
v. Mack, Harr. (Mich.), Ch. 150. 


Maxwett, J. 


On the twenty-first day of September, 1874, the state 
bank of Brownville, Nebraska, recovered a judgment 
against William Hall for the sum of $374.85, and costs, 
in the probate court of Richardson county. On the 
thirteenth day of February, 1875, the bank procured a 
transcript of the judgment, and filed the same in the 
office of the clerk of the district court of Richardson 
county, Hall at that time being the owner of certain 
real «st .te in said county. The cause of action upon 
which the judgment was recovered was a promissory 
note given by Hall to the bank, which was signed by 
Theodore Hill and Lewis Hill as sureties; no service 
was had upon either of the sureties, and no judgment 
taken against them. 

The transcript was entered on the judgment record as 
follows: 

“State Bank of Brownville, Nebraska, v. William 
Hall, Theodore Hill, and Lewis Hill, i parinere as Theo. 
dore Hill and Company. 

“Transcript from records of ssStiate court, filed Feb- 
ruary 13, 1875. , 

“ Against whom judgment was rendered—William 
Hall. 

“ Date of judgment, September 21, 1874. 

“ Amount of judgment, $374.85. 

“ Names of parties‘entitled to fees: 

“ Attorney’s fee... ... ccc cee cceeseeees ;. .830 00 
“ Costs in probate court .......0- eee eee e eee 5 50” 

In the general index to the records of the district 

court, the entries were as follows: 
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“ Bank, the state of, Brownville. 


“ DEFENDANTS! 


“Theodore Hill and Co. 


“ JUDGMENT DOCKET. 


“Book, | Page, [ Amount, onth, ear, 
1 64 $374 85 | September 21 | 1874” 


“ DEFENDANTS: 


“ Hill, Theodore and Co. 


“ PLAINTIFFS! 
“State Bank, Brownville. 


“ JUDGMENT DOCKET: 


Amount, Month, Year, 


“Book, | Page, : 
$375 85 | September 21 | 1874” 


1 64 


On the twenty-second day of September, 1875, Hall 
sold the real estate in controversy to the plaintiff for 
the sum of $2,500, and gave him a bond by which he 
obligated himself to execute a deed in fee simple fur the 
premises on or before the first day of April, 1876, upon 
the payment of $2,400, $100 having been paid at the 
time of the execution of the bond. Two days thereaf- 
ter the plaintiff, with the aid of the county clerk, exam. 
ined the connty records, for the purpose of ascertaining 
the condition of the title to the property in question, 
and in consequence of the general index and the judg- 
ment record, or either of them, failing to show under 
the letter “ H” that Hall was a judgment debtor, the 
plaintiff had no notice of the filing of the transcript. 

The deed from Hall and wife to the plaintiff is dated 
March 4, 1876, and purports to have been filed for 
record February 13, 1876. It is not claimed by the de- 
fendants that the plaintiff had actual notice of the judg- 
ment until after he had received a deed for the land. It 
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is apparent, therefore, that the mistake is in the date of 
the deed, and not in the filing. 

In March, 1876, the bank caused an execution to issue 
on the judgment, which was levied upon the lands in 
controversy. The plaintiff commenced an action to en- 
join the sale under the execution, and on the hearing 
the court rendered a decree in his favor, to reverse which 
the defendant brings the cause into this court by appeal. 

Section 321 of the code of civil procedure, which took 
effect September 1, 1873, provides that: “The clerk of 
the district court shall keep at least eight books, to be 
called the appearance docket, the trial docket, the jour- 
nal, the complete record, the execution docket, the 
fee book, the general index, and the judgment record.” 

Section 322 provides that: “On the general index 
he shall enter the names of the parties to any suit, both 
direct and inverse, with the page and book where all 
proceedings in such action may be found. The judg- 
ment record shall contain the judgment debtor and the 
judgment creditor, arranged alphabetically, the date of 
judgment, the amount of the same, and the amount of 
costs, with the page and book where the same may be 
found. Transcripts of judgments from justices of the 
peace, or courts of probate, filed in the district court 
shall be entered upon said judgment record; and when- 
ever said judgment is paid off and discharged, the clerk 
shall enter such fact upon the judgment record in a col- 
umn provided for that purpose.” Gen. Stat., 529. 

Section 18, chapter 14, General Statutes, provides: 
“That any person having a judgment rendered by a 
probate court may cause a transcript thereof to be filed 
in the office of the clerk of the district court in any 
county of this state, and when said transcript is so filed 
and entered upon the judgment record, such judgment 
shall be a lien on real estate in the county where the 
same is filed, and where the same is so filed and entend 
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upon such judgment book, the clerk of such court may 
issue execution thereupon in like manner as execution is 
issued upon judginents rendered in the district court.” 

The only question necessary to be considered in this 
case is, whether or not indexing is an essential part of 
the record, without which filing the transcript of the 
judgment by the clerk of the court would be ineffectual 
to impart notice of the lien to a subsequent purchaser. 

It is said that the docket is an index to the judgment, 
invented by courts for their own ease, and the security 
of purchasers, to avoid the trouble and inconvenience 
of turning over the rolls at large. Tidd’s Practice, 939. 
Freeman on Judgments, Sec. 348. 

A judgment is not a specific lien on the real estate of 
the judgment debtor. It is merely a general lien upon 
such real estate, and is subject to all prior liens, either 
legal or equitable. odgers v. Bonner, 45 N. Y., 379. 
Freeman on Judginents, sec. 378. 

The lien of the judgment is not an interest in the 
real estate of the debtor. The judgment creditor has 
neither a jus am re nor a jus in rem, as regards the debt- 
or’s property. The lien merely confers the right to 
levy thereon, to the exclusion of other adverse interests, 
subsequent to the judgment. Grevemeyer v. Ins. Co. 
62 Penn. St., 342. Conrad v. Ins. Co., 1 Peters, 386. 
Kemper v. Adams, 5 McLean, 507. Schaffer v. Cad- 
wallader, 36 Penn. St., 126. Thelusson v. Smith, 2 
Wheat., 396. 

In addition to the general index provided for by stat- 
ute, in which the names of the parties, both direct and 
inverse, shall be entered, it is also provided that the 
judgment record shall contain the judgment debtor and 
the judgment creditor, arranged alphabetically, etc. It 
is apparent, therefore, that the legislature intended that 
an alphabetical index should constitute a part of the 
record. Therefore judgments, which are valid as soon 
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as rendered, do not become liens upon real estate as 
against subsequent purchasers, without notice, until 
properly indexed. And such purchasers are not required 
to search for judgment liens further than to examine 
the proper index. Hance’s Appeal, 1 Penn. St., 408. 
Ridgway & Co’s Appeal, 15 Penn. St., 177. Wood v. 
Reynolds, TW. & S., 406. Buchan v. Sumner, 2 Barb.,. 
Ch. 167. Braithwaite v. Watts,2 Cromp. & J., 318. — 
Freeman on Judgments, sec. 343. 

A subsequent purchaser, however, is affected with 
such notice as the index entries afford; and if they are 
of such a character as would induce a cautious and pru- 
dent man to make an examination, he must make such _ 
investigation, or the failure to do so will be at his peril. 
But the index in this case imparted no notice to the 
plaintiff, it being—“ Defendants,”—“ Hill, Theodore & 
Co.” 

It may be questioned whether the entry of the firm 
name of the defendants, without their christian names, 
creates a lien, but in this case no Judgment was rendered 
against Theodore Hill & Co. 

It is an indispensable element in a judgment record, 
in order to give subsequent purchasers notice of the fil- 
ing of a transcript, that the names of the parties, plain- 
tiff and defendant, be entered in the alphabetical index. 

Webster defines “Index”? to be—that which points 
out—that which indicates or manifests. One great ob- 
ject of an index is to render the contents of a book read- 
ily accessible. At this time, when inventions to save 
labor are in active demand, it will not be presumed that 
the legislature in providing for an index to the judg- 
ment record, intended it to be a useless appendage, of 
no validity—a mere trap for the unwary, or that a pur- 
chaser, notwithstanding the index, must spend days or 
weeks examining the records, in order to ascertain the 
condition of the title of the property he is about to pur- 
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chase. Such was not the legislative intent. The index 
affords a cheap, ready, and convenient method of ascer- 
taining the condition of the title to real estate, and is 
wade a part of the record, and a purchaser may rely 
upon it as being correct. As to the objection made by 
the plaintiff to the judgment against Hall, it appears 
from the record that the court had jurisdiction, and the 
plaintiff cannot now assail it for irregularities. The 
judgment of the district court is clearly right, and is 
affirmed. 
JUDGMENT AFFIRMED. 


Tue Lincoin Buripine & Savina AssoctaTION, APPELLEE, 
v. Micuaz, GRawAM, APPELLANT. 


i. Corporations, Though a corporation may be so defective as 
to render the franchise wholly invalid ina proceeding against 
it by the state, still its corporate existence, when acting under 
color of a franchise, cannot be questioned in a suit where it 
would arise collaterally. 


INTEREST ON LOANS. Persons associated and ipcorpo- 
rated under section 123 and subsequent sections of Chapter 
XXV of the Revised Statutes of 1866, for the transaction of law- 

ful business, have no authority as a corporation to charge and 
receive interest on loans made by them. to exceed the maximum 
rate allowed by law; and all loan contracts made by such cor- 
poration for interest in excess of the rate fixed by law, are 
affected with the vice of usury. 


8. Statutes. An expository statute, which is substantially. in the 
nature of a mandate to the courts to construe and apply a for- 
mer law, not according to judicial, but according to legislative 
judgment, is inoperative, and cannot control the courts ia inter- 
preting the law and declaring what it is. 


4. ——. The making of statutory laws, and their exposition and 
application to cases as they arise, are clearly and distinctly two 
different functions—the former is allotted by the constitution to 
the legislature, the latter to the courts. 
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Tis was an appeal from a decree rendered in the dis- 
trict court for Lancaster county. Tried below before 
Povunn, J., who found the amount due plaintiffs to be 
the sum of $220.38, and that there was still to become 
due from the defendant Graham the sum of $10.17 per 
month, for each and every month yet to elapse before 
the stock in the plaintiffs’ association shall become of 
the value of $200 per share. A decree was accordingly 
rendered directing the sale of the mortgaged premises, 
to satisfy said sum of $220.38, the surplus, if any, to be 
retained in court to abide the further order thereof; 
plaintiffs to pay the costs. From this decree defendant 
appeals. 


Brown, England & Brown, for appellant. 


1. The defendant is not estopped from denying the 
legal organization of the plaintiff, if its incorporation 
was void. Welland Canal Co. v. Hathaway, 8 Wend., 
480. Angell & Ames on Corporations, 353. 

2. The act of the legislature approved February 18, 
1873, entitled “ An act to enable associations of persons 
for raising funds to be loaned among their members for 
building them homesteads and other purposes, to be- 
come bodies corporate,” did not cure the defect in the 
plaintiff’s organization. Said act is unconstitutional 
and void, for the following reasons, to wit: (a) It con- 
tains two subjects. (b) The object is not expressed in 
its title. (c) It is retroactive, and impairs the obliga- 
tion of contracts then existing, or what is the same prin- 
ciple, attempts to make a contract where none existed 
before its enactment. Constitution 1867, Art. I, Sec. 
12. Sedgwick on Con. Law, 192. Cooley on Con. Lim., 
369. Medford v. Learned, 16 Mass., 215. 

3. The evidence clearly proves the transaction to have 
been usurious. Liesin v. The William Tell Saving 
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Fund Association, 89 Penn. St., 187 and 154. Philan- 
thropic ‘Association v. McKnight, 35 Penn. St., 470. 
Melvill v. American Benefit, etc., 33 Barb., 108. Mu- 
tual Savings Bank v. Willcox, 24 Conn., 147. 


Harwood & Ames, for appellee. 


1. The constitutional provision to which the act is 
said to be obnoxious, has been frequently construed, and 
it has been universally held that any matter properly 
connected with the subject named in the title and calcu- 
lated to carry out its spirit and object is included therein, 
within the meaning of the constitution, and may prop- 
erly be included in the act. Tuttle v. Strout, 7 Minn., 
464. People v. State Ins. Co.,19 Mich., 392. MeCas- 
lin v. State, 44 Ind., 151. State v. Town of Union, 83 
N.J. L., 350. Simpson v. Baily, 3 Oregon, 515. The 
People v. Commissioners, 47 N. Y., 501. It appears 
distinctly from the title of this act, that its object is to 
authorize the incorporation of associations to transact 
- just such a business as is transacted by the plaintiff, and 
the legalizing of such incorporations already existing 
is a proper part of the subject matter. 

2. The contract is not usurious within the meaning 
of our statute on the subject of interest. The transac- 
tion is a mutual one, by which the borrower profits to 
as great a degree as members who do not borrow, and is 
equally interested in the allowance of premiums, and 
the prompt payment of interest and dues. The dues, 
however, have properly nothing to do with the loan, and 
do not affect its character one way or the other. They 
are paid solely in consideration of membership and for 
the purpose of raising a fund to be loaned, and are de- 
mandable equally from those who borrow and those who 
do not. The interest is at 12 per cent, the rate allowed 
by law, and may as well be paid monthly as in any 
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other way. The principal sum advanced or loaned to the 
member is never to be repaid, and the penalties are de- 
mandable only in case of a default of payment, whether 
by borrowers or non-borrowers, and at the worst cannot 
be regarded otherwise than in the light of the penalty to 
a common law bond. As they are incurred or not, at the 
option of the payor, they cannot bé construed to make 
the contract usurious. What can be so construed is 
not apparent Jucas v. Greenvill B. Ass., 22 Ohio 
St. 839. Citizens Mutual Loun Ass. v. Webster, 25 
Barb., 263. Burbaye v. Cottow, 8 Eng. L. and Eq. R., 
57. Spencer v. Tilden, 5 Cow., 144, 149. Hall v. Dog- 
gett, 6 Cow., 652. Cumming v. Williams, 4 Wend., 
680. Hallv. Hoggart, 17 Wend., 280. 


Ganrt, Cu. J. 


This is an appeal from a decree rendered inan action to 
foreclose a mortgage. The plaintiff claims to be a cor- 
poration, organized under the general incorporation laws 
of this state. From the record in the case, it appears 
that the defendant was a shareholder in the association 
of ten shares of stock; that he purchased one thousand 
dollars, being equal in amount to five shares of stock; 
that he executed the mortgage in question in the case to 
plaintiff for the sum of one thousand dollars, but ac- 
tually received on the loan only $517.60, and that the 
balance of the one thousand doilars was retained by 
plaintiff as a bonus on the loan. Upon taking the loan 
and execution of the mortgage, the five shares held by 
the defendant reverted to the association. It further 
appears trom plaintiff’s own testimony that during the 
years 1872, 1873, and 1874, the defendant made pay- 
ments on this loan and five shares which had reverted 
to the association in the aggregate to the amount of 
$356.31. 2 
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The first defense to this action is, that the “Lincoln 
Building and Saving Association was not a corporation 
duly organized under the laws of the state,” but “ that 
the plaintiff was organized for an illegal purpose to 
evade and violate the laws of the state on the subject of 
interest, and was illegal, and all its acts void.” This is 
not a denial of the corporate existence of the associa- 
tion, but substantially an allegation that it was ille- 
gally incorporated for an illegal purpose. 

In Abbott v. Omaha Smelting Co., 4 Neb., 420, it is 
held, that “ in order to establish a corporation it is neces- 
sary to show user of a corporate franchise by an associa- 
tion of persons, though the organization may be so de- 
fective as to render the franchise wholly invalid in a pro- 
ceeding against it by the state,” but “the existence of 
such corporation, acting under color of a franchise, cannot 
be qnestioned in a suit where it would only arise collater- 
ally, because the state, the party chiefly concerned, could 
not be heard by counsel.” Buffalo Railway v. Cary, 
26 N. Y., 77. 

The second defense to the action is the plea of usury. 
It was admitted that the association was incorporated un- 
der section 123, and subsequent sections of chapter XXV, 
of the general incorporation laws of this state. R. S. 
1866, p. 232. Gen. Stat. 1873, p. 198. Section 123 pro- 
vides, that “any number of persons may be associated 
. and incorporated for the transaction of any lawful busi- 
ness.” Sections 124 and 137 grant and define the cor- 
porate powers of the association, and provide. that it 
inay “make by-laws, not inconsistent with any existing 
laws, for the management of its affairs.” Now, at the 
time the plaintiff was incorporated, Chapter XXVIII of 
the Revised Statutes of 1866 provided that the rate of 
interest upon a loan or forbearance of money should not 
exceed twelve per cent per annum. But article seven 
of the articles of the association provides that the funds 

14 
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of the association shall be put up at auction and sold to 
the member who shall offer the highest bonus therefor, 
and that he shall execute his mortgage to the associa- 
tion for the full amount, which shall bear interest at the 
rate of twelve per cent per annum, payable monthly; 
and that the purchaser of two hundred dollars shall be 
held to have received his final dividend on one share of 
stock, which shall revert to the association. Hence, it 
seems that, although the plaintiff claims to be a build- 
ing and saving association, yet according to the facts in 
the case, when considered in the light of the laws under 
which it was incorporated, and under which the loan 
was contracted, it clearly appears to be an institution 
organized to loan out its funds at usurious rates of inter- 
est, in such manner, and to receive payment in such way, 
as to evade the penalties of the usury laws. But, how- 
ever ingenious such device may be contrived, it cannot 
receive the sanction of the courts, because it is a viola- 
tion of “existing laws ;” and therefore the transaction 
between the parties in this case must be treated as a 
mere loan of money, under a contract which is tainted 
with the vice of usury. Reiser v. Tell Association, 39 
Pa. St., 142. Denny v. West Phila. S. & B. Assoca- 
tion, 39 Pa., St. 156. Melville v. Am. Benefit B. A. 
33 Barb., 114. 

The loan was contracted and the mortgage was execu- 
ted on the second day of August, 1872, and the plaintiff 
had no authority in law to receive a bonus or usurious 
interest upon the loan made by it. It has been held 
several times by this court, that if, “by the terms of the 
contract between the lender and the borrower, the lender 
receives or reserves a greater rate of interest than the 
maximum allowed by law, such contract is affected with 
the vice of usury; and it makes no difference whether 
the usurious interest is expressed in terms in the instrn- 
ment given for the payment of the debt created by the 
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loan, or whether it is taken as a bonus, or secured by 
any other corrupt agreement, device or shift, at the time 
of the contract.” Richards v. Kountze, 4 Neb., 200. 

But it is contended on the part of the plaintiff, that 
all the acts and contracts of the association were legal- 
ized and made valid and binding by the act of February 
18, 1878, entitled “ An act to enable associations of per- 
sons for raising funds to be loaned among their members 
for building them homesteads, and other purposes, to be- 
come bodies corporate.” The words “and other pur- 
poses? must be treated as a mere nullity, because they 
express nothing, as a compliance with the constitutional 
provision which declares that “no bill shall contain 
more than one subject, and the same shall be clearly 
expressed in its title.” 

Then, the title is simply to enable associations of per- 
sons to become bodies corporate for the purposes ex- 
pressed. But section three legalizes “all contracts and 
loans made by any corporation or association already 
formed,” under chapter XXV of the Revised Statutes of 
1866, with ay member thereof, and section four defines 
what ‘shall be deemed in law a waiver of anything in 
such contract or loan that might be deemed usurious in 
the same under the laws of this state, at the time the 

‘game was made and securities given.”” And we are now 
asked to disregard the vested rights accrued to defendant 
by virtue of the laws under which the contract was made, 
and to determine the rights of the parties under the 
act of 1878. Todo so would not only give this act a 
retroactive operation, but it would also give effect to an 
expository law in which one legislature attempts to in- 
terpret the statutes written by another legislature seven 
years before, and thereby adjudicate upon private rights 
which had accrued under the former laws. The law un- 
der which the loan was made, not only inhibited the 
bonus reserved by the plaintiff, but it also gave the de- 
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fendant the right to protect himself against the pay- 
ment of such usury, and save his property from such 
usurious exactions. This is a vested right under the 
law, of which the constitutional provision declares he 
shall not deprived, and therefore it seems plain that 
this act of 1873 must be destitute of a retroactive force, 
not only because it is judicial, but also because it con-_ 
travenes that provision of the constitution which de- 
clares that no person shall be deprived of his life, liberty, 
or property without due process of law. It is well un- 
derstood, as a fundamental principle in our system of 
government, that the making of statutory laws, and 
their exposition and application to cases as they arise, 
are clearly and distinctly two different functions; the 
former is allotted by the constitution to the legislature, 
the latter to the courts. 

Again, the two sections referred to are not in the na- 
ture of a declaratory statute, nor are they i in the nature 
of a curative act; but they purport to be an interpre- 
tation of former ews and are substantially in the nature 
of a mandate to the courts to construe and apply the 
former laws, not according to judicial, but according to 
legislative judgment. Can the legislature exercise such 
judicial authority? By Art. II, of the constitution, the 
powers of the government are divided into three distinct 
departments, “the legislative, executive, and judicial, 
and no person or collection of persons, being one of 
these departments, shall exercise any power properly 
belonging to either of the others,” except as therein 
expressly directed or permitted. Hence the powers of 
the legislature are to enact laws, not to expound them; 
and the powers of the courts are to interpret the law, 
declare what it is, and apply it to cases as they arise. 

In respect of the small amount exacted from the de- 
fendant as fines, it is only necessary to observe that the 
law under which the plaintiff was incorporated did not 
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’ give it authority to impose such fines, and therefore the 
amount so paid must be applied in discharge of the 
debt pro tanto. 

We conclude that, according to the law under which 
the loan was contracted, the transaction between the 
parties must be treated simply as aloun of money, and, 
under our statute relating to interest, the plaintiff is 
entitled to receive only the principal of the debt con- 
tracted, less the bonus reserved and the payments 
actually made by the defendant to the plaintiff; and 
after making these deductions, we find there is still due 
to the plaintiff, on the debt, the sum of $161.39. There- 
fore the usual decree will be rendered for plaintiff for 
the amount so found in its favor, and the plaintiff to 
pay the costs. 


DEcREE ACCORDINGLY. 


Tae Lincotn Burtpine & Savine Association, APPELLEE, 
v. OC. 8. Bensamin anp E. BensamMin, APPELLANTS. 


Per Curiam. This case being in all respects similar 
to that of the Lincoln Building & Saving Association v. 
Michael Graham, it is only necessary to remark that for 
the reasons given in that case, the loan contracts in this 
must be held as usurious. The two loans aggregate 
the sum of one thousand dollars; but it is admitted the 
defendants received only $590, the balance having 
been reserved by plaintiff as a bonus on the loans. It 
is also admitted that the defendants have paid on these 
loans, in all, the sum of $388.56. Now, under the law 
relating to interest, the plaintiff is entitled only to the 
payment of the principal of the debt contracted by the 
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loan, less the bonus reserved and the payments actually 
made by the defendant. After making these deductions, 
we find there is due to the plaintiff, on the two loans, 
a balance of $201.44. Therefore the usual decree will 
be rendered for plaintiff for the amount so found due in 
favor of plaintiff; the plaintiff to pay the costs. 


- 


DECREE ACCORDINGLY. 


Srritz AXTELL, PLAINTIFF IN ERROR, v. THomas F, 
WARDEN, DEFENDANT IN ERROR. 


1. Exemption. When the head of a family resides upon lands 
owned by bim as a homestead, he cannot receive the benefit of 
the exemptions provided by section 521 of the code. 


2. HOMESTEAD. It is matter of no consequence whether 
the lands so occupied by him as a homestead have been entered 
under the homestead or pre-emption laws of congress, or under 
the act permitting purchase of lands, known as “ offercd lands.” 

8. HOMESTEAD ON PUBLIC LANDS OF THE UNITED STATES. 


When a person has entered Jands under the homestead act of 
congress, and has resided upon and cultivated the same over 
five years, and in all respects has complied with the require- 
ments of the law, he is the real owner of such lands; the Uni- 
ted States holds the legal title simply as trustee for such owner, 
without any interest in such lands, except a mere special inter- 
est for the amount of unpaid fees. 


Error to the district court for Jefferson county. 
Tried below before Weaver, J. 


John Saxon, for plaintiff in error. 


This plaintiff was within the statutory provisions. 
He was, it is true, the owner of various parcels of land 
in that county, but as none was subject to exemption as 
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a homestead under the laws of this state, he stood in 
the same position as though he had no lands, town lots, 
ete. A government “homestead” is a very different 
thing from a “ homestead ” under the laws of this state. 
It is not of the same nature or quality. It does not 
proceed from the same source, and a government home- 
steader does not and cannot claim it or anything per- 
taining to it under the laws of this state. The thing 
itself and all of its qualities, attributes, rights, perqui- 
sites, and privileges, proceed from and are governed and 
regulated by, not the laws of this state, but the United 
States. We take it to be conclusive against a person’s 
claim toa government homestead, when it is shown or 
admitted as a fact that he is residing on lands or town 
lots which are subject to exemption as a homestead un- 
der the laws of the state. We are not aware of any 
holding that a residence or occupancy of a government 
homestead is a satisfaction of the provisions of the laws 
of this state. 


Brown, England & Brown, for defendant in error, 
cited Bellinger v. White, 5 Neb., 401. 43 Tex., 199. 
Hagenbuck v. Reed, 3 Neb., 17. Jarvis v. Hoffman, 
43 Cal., 315. Xirkaldie v. Larrabee, 31 Cal., 455. If 
the plaintiff had possession, use, and occupation of his 
homestead; if he held such honiestead as owner under a 
valid legal contract; if upon his death his homestead 
would descend to his widow or heirs; if he was legally 
liable to pay taxes thereon, even without completing his 
proofs; if, more than that, he had power to pledge, 
mortgage, and even sell his homestead land, he must 
certainly be an owner of such homestead within the 
meaning of our statutes for the purposes of this action, 
and therefore not entitled to the exemption of $500 
worth of personal property claimed, and the judgment 
of the district court in this action ought to be affirmed. 
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Gantr, Ca. J. 


Upon a judgment he obtained against the plaintiff in 
error, in the district court of the county, the defendant 
in error caused an execution to be issued, by virtue of 
which the sheriff levied on personal property of the 
plaintiff, on the 26th of June, 1876, and afterwards sold 
the same. 

By an agreed statement of facts, it is admitted that 
the plaintiff is the head of a family, and that he filed 
an inventory of his personal property, as required by 
law, for the purpose of availing himself of the exemp- 
tions under section 521 of the civil code. It is also ad- 
mitted that at the time the judgment was rendered, the 
plaintiff was the owner of two hundred and forty acres 
‘of lands in the county; that of these lands one piece of 
forty acres has been sold for taxes, and there was a lien 
on the same against Thomas Axtell, from whom he pur- 
chased the same; that pursuant to a verbal agreement 
previously made, he deeded one hundred and sixty acres 
of these lands, being the north-west quarter of section 
twenty-two, in township three north, of range two east, 
to his son. It is further admitted that, on the 28th of 
October, 1869, the plaintiff, under the act of congress, 
entered the north-west quarter of section twenty-one, in 
the township and range aforesaid, as a homestead, and 
has since that date continuously resided thereon, and did 
in all respects comply with the requirements of the 
homestead Jaws. Under this state of facts, the plaintiff 
in error insists that he was entitled to personal property 
exempt from forced sale on execution to the value of 
five hundred dollars; and brought this action in the dis- 
trict court to recover damages for selling the property so 
levied and sold upon the execution. 

Section 521 of the code provides that “all heads of 
families, who have neither lands, town lots, or houses 
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subject to exemption as a homestead, under the laws of 
this state, shall have exempt from sale on execution the 
sum of five hundred dollars in personal property.” 

Now, according to the facts admitted, exclusive of the 
forty acres sold for taxes and the land deeded to his son, 
the plaintiff owned two hundred acres of lands, and 
resided on one hundred and sixty acres of these lands as 
his homestead. We think this fact is decisive of the 
case. The proposition that a person having secured a 
homestead under the acts of congress, by complying in 
all respects with the requirements of the laws, is entitled 
to have exempt from sale on execution personal property 
to the value of five hundred dollars, unless he owns 
other lands, lots, or houses also, as a homestead, cannot 
receive the sanction of the law. The law provides one 
homestead only for the head of a family, and while he 
resides upon and enjoys all the rights and privileges of 
such homestead, he cannot receive the benefits of the 
exemptions provided by section 521; these exemptions 
are designed for those only who own neither lands, town 
lots, or houses as a homestead. And it is matter of no 
importance whether the lands so occupied as a home- 
stead have been entered under the homestead or pre- 
emption laws of congress, or under the law permitting 
the purchase of lands known as “offered lands.” 

The plaintiff in this case has continuously resided on 
his homestead over six years, and it is held in Bellinger 
v. White, 5 Neb., 401, that “by residing upon and cul- 
tivating the land for more than five years, he could 
complete his title at any time by making final proof and 
paying the fees required by law. The United States did 
not own the lands, but held them simply as a trustee, 
having no interest therein except a mere special interest 
for the amount of unpaid fees. The plaintiff was the 
real owner, and could not be deprived of the title except 
through his own neglect.” And in Cheney v. White, 
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Ibid, 261, it is held that “the mere delay of the officers 
of the government, in such case, in issuing the evidence 
of the title—the patent—could not be held to deprive 
him of the right to make such disposition of the land, 
either by deed or mortgage, as he might desire.” 

Therefore, the plaintiff being the owner of the one 
hundred and sixty acres of land, upon which he resided 
as his homestead, he was not entitled to the benefits of 
the exemptions provided by section 521. He was, how- 
ever, entitled to the benefits of the exemptions provided 
for in section 530, and for aught that appears in the rec- 
ord, he may have availed himself of the benefit of such 
exemptions. 

Finding no error in the judgment of the court below, 
the same is affirmed. 


JUDGMENT AFFIRMED. 


Sreirze AXTELL, PLAINTIFF IN EEROR, v. Tuomas F. 
WARDEN, DEFENDANT IN ERROR. 


1. New Trial. Ina petition for a new trial, under section 318 of 
the civil code, on the ground of newly-discovered evidence, it 
is not sufficient to allege that the plaintiff “has learned, since 
the term of the court and the trial,” certain matters constituting 
the grounds for a new trial; the allegations must be affirma- 
tively stated, and not upon information. 


2. In such case, the law requires the moving party to show 
that he has exercised reasonable diligence to discover and pro- 
duce such evidence atthe trial; and his failure to doso deprives 
him of all claim to a new trial. 

3. The petition is liable to demurrer, if it does not state 


facts sufficient to entitle him toa new trial, when they are ad- 
mitted to be true. 


Error to the district court for Jefferson county. 
Tried below before Wxaver, J. 
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John Saxon, for plaintiff in error. 


The petition sets up as a ground of reversal and new 
trial, a frandulent concealment of facts on the part of 
defendant, which, if known, would have resulted in a 
verdict in favor of the plaintiff instead of the defend- 
ant. 

Both the facts and the concealment of them are ad- 
mitted by the demurrer. 

Is it fraud, or fraudulent practice, for a party to an 
action to conceal from the court and jury facts, which, if 
divulged, must necessarily defeat him in his case, and 
give the verdict to his adversary? We think it is, when 
those facts so concealed within his own knowledge, 
would not tend to his conviction of a criminal offense. 
They are not privileged otherwise; and his oath as a 
witness, requiring him to testify the truth, the whole 
truth, ete., is violated if he do conceal them. Freeman 
on Judgments, sections 99, 100, 489, 490, 491, 493, and 
authorities cited. Did the plaintiff nse due diligence? 
This question, we subinit, must be answered by the court 
upon the allegations of the petition as admitted by the 
demurrer. The judgment was erroneous, because given 
npon demurrer. The code does not provide for such a 
proceeding in these cases. 


Brown, England & Brown, for defendant in error, 
cited: Gen. Stat. 578, secs. 314 and 318. Heady v. 
Fishburn, 3 Neb., 366. Barry v. Blumenthal, 32 Mo., 
29. Mays v. Deaver, 1 Iowa, 216. Jenny Lind Co. v. 
Bower, 11 Cal., 194. Arnold v. Skaggs, 35 Cal., 684. 
Caldwell v. Dickson, 29 Mo., 227. Moss v. Vroman, 
5 Wis., 147. The petition did not set forth the newly 
discovered evidence, and was insufiicient for that reason. 
3 Graham & Wat. on New Trial, 1071, 1067. Shep-— 
herd v. Shepherd, 5 Halsted, 250. Lessee of Ludlow 


188 SUPREME COURT OF NEBRASKA, 
Axtell v. Warden. 


Heirs v. Park, 4 Ohio, 44. Suggs v. Anderson, 12 
Geo., 461. wing v. McConnell, 1 A. K. Marsh (Ky.), 
188. Albert v. Woodbury, 22 Me., 246. 


Gantt, Cu. J. 


This is an application by petition for a new trial, on 
the ground of newly discovered evidence. __ 

The original action was brought by defendant in error 
against the plaintiff in error, to recover damages for 
property burned up by a prairie fire, alleged to have 
been set out on the eleventh of November, 1873, by 
plaintiff. The plaintiff in his petition states as ground 
for a new trial: rst, “that he has learned since said 
term of court and said trial, that one O. C. Burch and 
one Isaac Packer * * did each of them set out a 
prairie fire on or near their respective premises, on the 
eleventh day of November, 1878,”? and that these fires 
ran upon the premises and burned the property of de- 
fendant. Second, that the “defendant had knowledge 
of the setting out of said fires by Packer and Burch 
when he commenced his action against this plaintiff,” 
and fraudulently concealed the same. In the verifica- 
tion to the petition, the plaintiff “on oath says, that he 
believes the facts stated ” therein are true. Upon these 
statements rest all the other allegations in the petition; 
and they constitute the grounds upon which the plain- 
tiff bases his right to a new trial—and the second 
statement necessarily depends on the first. It will 
therefore be observed that the statement in the petition 
is not one of fact in respect of the matter stated, but is 
upon information, and the affidavit merely states a belief 
in this information. Does such an allegation constitute 
sufficient grounds to support the petition? 

The rule seems to be well settled that upon a motion 
for a new trial on the ground of newly discovered evi- 
dence, the application must be accompanied with the 
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affidavit of the witness by whom the alleged facts can be 
proved, so that the court may be able to judge of its 
force and effect; and the application will be denied if 
supported only by the affidavit of the party interested, 
unless sufficient cause is shown why that of the witness 
cannot be produced. 8 Graham & Waterman on New 
Trial, 1021. Cummins v. Walden, 4 Blackf.,308. And 
on the question of diligence the party should negative 
every circumstance from which negligence may be in- 
ferred (Crozier v. Cooper, 14 Ill., 141. Lajiin v. Her- 
rington, 17 Ill., 403); and the allegation “that the wit- 
ness knew a material fact which he did not disclose fur- 
nishes no excuse, if he was not questioned as to it;”’ for 
if he was not interrogated as to the matter “ it will indi- 
cate such want of diligence as to deprive the party of 
all claim for a new trial on the ground of newly discov- 
ered evidence.”? 3 Graham & Waterman on New Trials, 
1029. 

Now in view of these general principles in regard to 
. an application by motion for a new trial on the ground 
of newly discovered evidence, it seems very clear that 
when the application is made by petition, under section 
318 of the civil code, the party must state in his petition 
facts, which, if admitted to be true, constitute sufficient 
grounds to grant a new trial; and the facts must be af- 
firmatively stated, and not merely upon information. If 
any other rule were adopted it would open the door to 
endless applications for new trials. 

In Arnold v. Skaggs, 35 Cal., 687, it is held that in 
an application for a new trial on the ground of newly 
discovered evidence, it is not sufficient for the moving 
party to state what he has learned certain persons know 
about the matter and that he believes the same to be 
true. 

In Caldwell v. Dickson, 29 Mo., 228, it is said that 
“it is not enough for the moving party to swear that he 
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is informed, and believes, or has learned that new evi- 
dence has been discovered, or a new witness has been 
found.”? The issue to be raised in an application by peti- 
tion for a new trial, is not whether the plaintiff ‘“ has 
learned ” certain matters since the trial. On the con- 
trary, it must be an issue upon facts affirmatively stated 
in the petition. It has been determined upon demurrer 
that it is not a sufficient averment of facts in a petition 
to state the plaintiff is so informed. 1 Madd., 565. 
Ford v. Peering, 1 Vesey, Jr., 77. 

Again, this case comes within that provision of the 
code, under which a new trial may be granted on the 
ground of “ newly discovered evidence, mnaterial for the 
party applying, which he could not with reasonable dili- 
gence have discovered and produced at the trial.”” This 
statute requires the party to use reasonable diligence to 
discover and produce the evidence at the trial, and his 
failure to do so deprives him of all claim to a new trial; 
but in the case at bar, the petition does not contain any 
averment that the plaintiff exercised any such diligence 
whatever, nor does it give any reason why he did not do 
so. This defect in the petition is fatal. Sulley v. 
Keuhl, 30 Jowa, 278. 

In conclusion, it only remains to remark that the gen- 
eral rule is that when the objection to a petition or 
pleading appears upon its face, advantage may be taken 
of it by demurrer. And the demurrer only admits what 
is well pleaded, and as the petition in this case is not 
wel] pleaded, it receives no aid from the technical ad- 
mission. vans v. Instine, 6 Ohio 118. The judgment 
of the court below must be affirmed. 


JUDGMENT AFFIRMED. 
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Joszrn B. Lowrif AND OTHERS, PLAINTIFFS IN ERROR, V. 
GrorGeE B. FRANCE, DEFENDANT IN ERROR. 


1. Practice: ERROR: ExcEPTIONs. When errors of law and ir- 
regularities occurring at the trial are the grounds on which a 
new trial is moved, in order to entitlea party to a review of the 
decision of the court on. the motion an exception is necessary. 


ERRORS MUST BE SPECIFICALLY POINTED OUT. In pro- 
ceedings in error, if the petition below set forth a good cause of 
action, in a matter within the jurisdiction of the court, in order 
to obtain a review of the judgment, the particular ground upon 
which it is claimed to be erroneous must be specifically pointed 
out; otherwise it will be presumed that the judgment is right. 


SPECIAL FINDING: WAIVER OF. Where the court is 
requested under the statute to state its findings of fact and of 
law separately, and omits to do so, if no exception be taken, this 
will be considered as a waiver of the demand, and an acqui- 
escence in a general finding upon the issues, 


Error to the district court for Seward county, Tried 
below before Post, J. 


NV. S. Scott, for plaintiff in error, 
George B. France, pro se. 


Laxg, J. 


This was an action by the defendant in error to fore- 
close a mortgage executed by the plaintiffs in error to 
Henry Wortendyke as security for the payment of a 
promissory note, payable to the order of said Worten- 
dyke, and by him assigned to the defendant. The an- 
swer set up the defense of a usurious consideration, 
which was known to the defendant when he received the 
note. All of the allegations respecting the usury were 
put in the issue by the reply. 
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On the trial the plaintiffs in error, with a view of ex- 
cepting to the decisions of questions of law, requested 
the court to state its conclusions of fact and law separ- 
ately, as is provided in section 297 of the code of civil 
procedure. This, however, the court did not do, but 
found generally for the defendant in error, and there- 
upon decreed a sale of the mortgaged premises to pay 
the amount found to be due. To this decree there was 
simply a general exception. 

The next step in the case was a motion for a new trial 
on the grounds: 

first. That the decision of the court is not sustained 
by sufticient evidence, and is contrary to law. 

Second. Errors of law occurring at the trial and ex- 
cepted to by the defendants at the time. 

Third. Irregularities in the proceedings of the court 
by which said defendants were prevented trom having a 
fair trial. 

On the hearing of this motion aconditional order was 
entered “that the same be sustained unless the said 
plaintiff, George B. France, remit the sum of $96.” The 
remitment was accordingly made, and thereupon the 
motion for a new trial was overruled. To this order no 
exception was taken, so that we must presume that the 
parties were then satisfied with the result. 

The case, however, is brought to this court for review, 
and several errors are assigned, the first of which is, 
that: “The coart erred in rendering judgment for the 
plaintiff in the said action.” As an assignment of 
error this is altogether too general to be regarded. No 
reason is given for the supposition that the court erred 
in giving this judgment. It is not denied that the pe- 
tition sets forth a good cause of action, nor that the evi- 
dence was ample to sustain it. When this is the case, 
ina matter within the jurisdiction of the court, the 
particular ground on which it is claimed that the judg- 
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ment is erroneous must be specifically pointed out, or it 
will be presumed to be right. 

The second error assigned is, that “the judgment is 
too large.” By this we suppose is intended that it is 
for more than was really due on the note. But even if 
this be the fact there is nothing in the record from which 
it can be known. The judgment is within the amount 
claimed by the petition, and the evidence not having 
been preserved we must presume it to have been ample 
to justify the court iu its findings. 

The third error complained of is the failure of the 
‘court “to find specifically upon the matters in issue as 
requested by the defendants.” There can be no doubt 
that the case was one in which the court might be re- 
quired, if requested, to state its findings of fact and law 
separately, and the refusal or failure to do so, if properly 
availed of, would be good cause for reversal. In this 
case, however, the record shows no exception on this 
ground at the rendition of the judginent, nor is the fail- 
ure to comply with this request even suggested in the 
motion for a new trial. This must be considered as a 
waiver of the demand, and an acquiescence in a general 
finding. 

Several other errors are assigned, but they are such as 
necessarily depend upon the testimony produced on the 
trial, and there being no bill of exceptions, nor agreed 
statement of what the evidence was, they are not in a 
situation to be considered. 


JUDGMENT AFFIRMED. 


194 SUPREME COURT OF NEBRASKA, 


Frey v. Drahos. 


wo 


bal 


Cuartes H. Frey, PLAINTIFF IN ERROR, V. WENZEL 


Dxanos, DEFENDANT IN ERROR. 


Practice: PRESUMPTION. In a proceeding in error every 
presumption must be in favor of the correctness of the judg- 
ment of the court below, Itis only “for errors appearing on 
the record”? that the judgment of a district court can be prop- 
erly reversed. 

Replevin: DaMaGEs: EVIDENCE. Where in an action of re- 
plevin tried to the court without a jury it was found that the 
use of the property while held by the plaintiff was worth $519, 
and that during the same time the property had depreciated in 
value $218, but neither of these items having heen allowed as 
damages, and the testimony not having been preserved: Held, 
that there was no means of ascertaining whether they ought to 
have been allowed as damages or not, but that the inference to 
be drawn from the fact that the court below did not allow them 
is, that the evidence did not warrant it. 


If the property of a judgment debtor, 
in his possession or under his control, be seized by a sheriff in 
execution, and afterwards replevied from him by one having 
no interest therein, the true measure of the officer’s damages is 
its vaiue together with interest from the time it was taken. But 
in such case the defendant should not have damages for the deten- 
tion or use of the property in addition to its value, for this 
would be compensating him twice for the same injury. 


: But where the property is levied on, 
not in the possession of the judgment debtor, but in the pos- 
session of the plaintiff, who is holding it under a purchase made 
in good faith, but from a person having no authority to sell it, 
the debtor laying no claim whatever to it, the propriety of per- 
mitling the officer, in addition to the full amount due on his 
executions, to recover also for the benefit of the debtor may 
well be doubted. 


It is the duty of the court, upon fine. 
ing the defendant entitled to property replevied from him, to 
proceed to assess udequate damages in his favor. The “right 
of possession oply” carrics with it the right to have at least 
nominal damages, independent of proof of any actual loss sus- 
tained. But the failure to assess damages can be corrected only 
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by motion for a new trial, and the preservation of all the evi- 
dence bearing on the question. 


While a judgment in favor of the 
defendant for a return of the property which fails to award at 
least nominal damages, is for that reason technically defective, 
still if it conform in this respect to the finding of fact which 
is not questioned by motion for a new trial, the judgment will 
not be reversed on that ground. 


THIS was a petition in error to reverse a judgment of 
the district court for Cuming county. The case came 
before this court in 1877, and is reported 6 Neb. 1. At 
the adjourned November term, 1877, of the district 
court of Cuming county, held January, 1878, the case 
was again tried. A jury being waived, a trial was had 
to the court, and a special finding of the facts and the 
law made. After finding that the plaintiff in replevin 
had no interest in the property, and was not entitled to 
the possession of the same, but that the defendant was 
entitled to the possession by virtue of a levy thereon 
as the property of the Grange Company of Cuming 
county, under two executions, in favor of the First 
National Bank of Oinaha, and against said Grange Com- 
pany, the court found as a matter of law, that the de- 
fendant, having only a special interest in the property 
was entitled to recover to the extent of such special in- 
terest only, and rendered judgment accordingly. Fur- 
ther facts appear in the opinion. . 


Crawford & McLaughlin, for plaintiff in error. 


1. When the suit is between the general owner, or a 
special property man, or one having only a lien on the 
property, as by levy under execution, and a mere stran- 
ger, the measure of damages, as against such stranger, 
is the full value of the property and damages for the de- 
tention according to the general rule; and if the party 
recovering has only a special property in the goods, he 
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recovers the balance for the general owner, to whom he 
is responsible for any excess after satisfying his lien. 
Sedgwick on Damages, Sec. 482, 483, and 501. 2 Par- 
sons on Cont., 118. Hays v. Riddle, 1 Sand., 248. 
Buck v. Remson, 34 N. Y., 888. Booth v. Abelman, 20 
Wis., *22. Rawley v. Gibbs, 14 Johns., 385. Brizee v. 
Maybee, 21 Wend., 144.. Field on Damages, Sec. 837. 
fallon v. Manning, 35 Mo., 271. Fret v. Vogel, 40 Mo., 
149. Ingersoll v. Van Bokkelin, 7 Cow., 670, and note. 
Chamberlain v. Shaw, 28 Pick., 278. Augier v. Tauton, 
1 Gray, 621. Hyde v. Cookson, 21 Barb., 92. 2 Green- 
leat’ on Evidence, Sec. 649. Whztev. Webd, 15 Conn., 302. 

2. Judgment must conform to finding. Black »v. 
Winterstein, 6 Neb., 224. 

3. The value of the use of the property during the 
time of detention may be recovered where the property 
has a usable value, such as a horse, wagon, steam en- 
gine, ete. Allen v. Hor, 51 N. Y., 562. Williams v. 
Phelps, 16 Wis., *81. Field on Damages, Sec. 826. 
Moryan v. Ruynolds, 1 Mont. (Ter.), 163. Clapp v. 
Walters, 2 Tex., 130. Darby v. Cussaway, 2 H. & J., 
413. Butler v. Mehring, 15 Il, 488. McGavock v. 
Chamberlain, 20 Ind., 219. So also may damages be 
recovered for any deterioration of property while de- 
tained. Field on Dainages, Sec. 831. Gordonv. Jenny, 
16 Mass., 455. 


R. F. Stevenson, for defendant in error, cited School 
District v. Shoemaker, 5 Neb., 36. Hewson v. Safin, 7 
Ohio, 587. Pugh 7. Calloway, 10 Oliio State, 488. 
Jennings v. Johnson, 17 Ohio, 154. Latimer v. Motter, 
26 Ohio State, 482. The defendant in error would not 
be liable for damages for unlawful detention to the true 
owner until after demand, it having been shown that he 
obtained his title to the property from the Milburn 
wagon company, who purchased the same at a chattel 
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mortgage sale, and certainly if he would not be liable to 
the true owner for damages of that character, there be- 
ing no demand on him for the property, he cannot be 
held to respond to a party who only has a special inter- 
est in the property. Arthur v. Wallace, 8 Kan., 267. 


Laks, J. 


It should not be forgotten that every presumption 
must be in favor of the correctness of the jndgment of 
the court below. Itis only “forerrors appearing on the 
record” that the judgment of a district court can 
be properly reversed. Cude of Civil Procedure, Sec. 
582. As to all questions of fact they must stand as 
found by the court below, there being no evidence before 
us, nor any foundation laid tor their review. The only 
questions, therefore, which we can consider concern the 
judginent pronounced upon the facts as found. 

The substance of the findings of factis: rst, That 
the defendant in error, who was plaintiff below, pur- 
chased the property in question at a public sale, and in 
good faith, but from one who, as it appears, was a 
stranger to the title, and that consequently he “did not 
have the right of possession of the said goods and chat- 
tels at the commencement of the action.” This pur- 
chase was made “ on the sixth day of December, 1875,” 
and, although not so expressly found, still we think it 
reasonably interable, before the executions hereafter 
rcferred to were levied upon the property. In other 
words that at the time the executions were levied 
the property had been purchased by the defendant in 
error, who then had it in his possession, under an honest 
claim of ownership. Second, That the plaintiff in 
error “ was by virtue of two executions to him directed 
as sheriff of Cuming county * * * entitled to the 
possession of said goods and chattels at the commence- 
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ment of this action. That said executions are unsatisfied ; 
then there was due thereon the sum of four hundred and 
eighteen dollars and fifty-one cents, the amount of said 
execntions and interest to date of this judgment, to- 
gether with costs,” &. Third, “ That at the time the 
property was replevied it was of the value of one thon- 
sand and ten dollars, and that the value of the use of 
said chattels, during the time of the detention by the 
plaintiff, is five hundred and sixteen dollars, and that 
said goods and chattels have depreciated in value since 
the commencement of this action in the sum of two 
hundred and eighteen dollars.” 

The record further shows that: ‘The court finds, as 
question of law on the facts stated, that defendant (plain- 
tiff in error) should have return of the property, or, on 
failure to return, damages to the amount of his special 
interest as sheriff, being the amount of the two execu- 
tions, together with interest from the commencement of 
this action to date, and his costs expended.” And a 
judginent substantially conforming to these conclusious 
of law was thereupon rendered. 

The main grounds of objection to this judgment are: 
First. That with the order for the return of the prop- 
erty there was not also included damages equal to the 
full value of its use, together with its depreciation in 
value while held by the detendant under the order of 
replevin. Second. That on the contingency of a non- 
return of the property the damages were limited to the 
amount called for by the two execntions, whereas it is 
contended that the recovery ought to have been in a sum 
equal to its full cash value at the time it was re- 
plevied, together with the value of its use while the 
plaintiff in error was deprived of its possession. 

Of the first of these objections it may be said, that if 
the plaintiff in error had been the real owner of the 
property the rule contended for would probably have 
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been applicable, but not necessarily so, as to at least a 
portion of it. 

In the case of Barney v. Douglass, 22 Wis., 464, it 
was held that the owner of a steam engine could not re- 
cover for its use during the time it was wrongfully de- 
tained without showing that he was in a situation to 
use it, and was prevented from doing so by such deten- 
tion. And this we think is a reasonable rule. It does not 
appear whether this property was in use or not. In this 
ease it is true that the court found from the evidence . 
that the use of the property while held by the defendant 
in error was worth $519, and that during the same time 
it had depreciated in value $218, but whether under the 
evidence these items ought to have been allowed as 
damages we have no means of ascertaining. The inter- 
ence to be drawn from the fact that the court below did 
not allow them is, that the evidence did not warrant it. 
As to the depreciation in the value of the articles, this 
may have been without the slightest fault on the part of 
the defendant in error, and under such circumstances as 
would make it most unjust to hold him accountable for it. 

If the property of a judgment debtor, in his posses- 
sion, or under his control, be seized by a sheriff in exe- 
cution, and afterwards replevied from hiin by one hav- 
ing no interest therein, the trne measure of the officer’s 
damages is its value, together with interest from the 
time it was taken. Buck v. Remsen, 34 N. Y., 383. 
White v. Webb, 15 Conn., 302. Hall v. Jenness, et al., 
6 Kan., 356. But in such case the defendant should not 
have damages for the detention, or use of the property, 
in addition to its value, for as is well said in Garrett v. 
Wood, 3 Kan., 231, “this would be compensating him 
twice for the same injury.” But in this case, as before 
shown, the defendant in error, at the time of the levy, 
was in the peaceful possession of the property under a 
claim of ownership, and for aught that appears with no 
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one, save the plaintiff in error with his exeentions, ques- 
tioning the soundness of his title. It does not appear that 
the execntion debtor himself laid any claim whatever to it. 
Under these circumstances the propriety of permitting the 
otticer, in addition to the full amount due on the execu- 
tious, to recover for the benefit of such debtor may well 
be doubted. 

Section 191 of the code of civil procedure, concerning 
replevin, provides that: “In all cases where the prop- 
erty has been delivered to the plaintiff, where the jury 
shall find upon issue joined for the defendant, they shall 
also find whether the defendant had the right of prop- 
erty, or the right of possession only, at the commence- 
ment of the suit; and if they find ezther in his favor, 
they shall assess such damages as they think right and 
proper for the defendant, for which, with costs of suit, 
the court shall render judgment for the defendant.” 

In this case the court, by consent of the parties, took 
the place of the jury in the determination of questions 
of fact, and found, not that the detendant in the ac- 
tion “had the right of property,” which we have reason 
to suspect might have been proper, but merely that he 
was “entitled to the possession of said goods and chat- 
tels at the commencement of the action,” and omitting 
altogether to assess damages, except contingently upon 
a non-return of the property. 

It was the duty of the court, upon finding that the de- 
fendant was entitled to the possession of the property, to 
have proceeded to assess adequate damages in his favor 
as the statute directs. The “right of possession only ” 
carries with it the right to have nominal damages at 
least, independent of proof of any actual loss sustained. 
But an error of this sort can be corrected only by a mo- 
tion for a new trial, and the preservation of all the tes- 
timony bearing on the question. 

Section 7, of an act to amend the code of civil pro. 
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cedure passed February 26, 1873, provides what sort of 
judgment shall be rendered on the several findings that 
may ‘be had in replevin cases. It enacts that: ‘The 
judgment in the cases mentioned in sections one hundred 
and ninety, and one hundred and ninety-one, and in sec- 
tion one thousand and forty-one of said code, shill be 
for the return of the property, or the value thereof, in 
case a return cannot be had, or the value of the posses- 
sion of the same, and for damages for withholding 
said property and costs of suit.” Gen. Stat. p. 713. 
Now while this judgment, in tailing to award at least 
nominal damages with a return of the property, is 
not technically correct, still it follows strictly the find- 
ings of fact, and in all other respects conforms in all es- 
sential particulars to this section of thestatute. We sec 
nothing in this judgment prejudicial to the plaintiff in 
error, and theretore it niust,be affirmed. 


JUDGMENT AFFIRMED. 


Max Ricu, PLAINTIFF IN ERROR, v. THE Stare Nationau 
Bank oF Lincotn, NEBRASKA, DEFENDANT IN ERROR. 


1. Banks: CONTRACT BY OFFICERS: ESTOPPEL. O., the presi- 
dent of a bank, informed one R. that they were about to reor- 
ganize the bank, and that if he would act as director thereof, 
and his firm would give the bank all their business as they had 
done before, and use their influence in its behalf, that they 
would give him ten shares of thestock. R. accepted the propo. 
sition, and was clected and served as a director, and the firm of 
which he was a-member continued to do business with the 
bank. Held, 1st, that the agreenicnt was a suilicient considera- 
tion to entitle R. to the ten shares of stock. 2d. That the presi- 
dent professing to act for the bank in the transaction, and the 
bank receiving the benefits derived from the contract, thereby 
ratified his action. 
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2. Practice in Supreme Court. Ordinarily where cases pend- 
ing in the supreme court are reached in their regular order on 
the docket, they will not be passed to the foot of the docket or 
continued, except by consent of both parties. 


AGREEMENTS OF ATTORNEYS. Written agreements of 
attorneys, or those entered into by them in open court, in regard 
to the disposition of cases, will be enforced; but orai agree- 
men’s, entered into out of court, will not be recognized or con- 
sidered. 


4. Banks: POWER OF OFFICERS. AS arule, the officers of a bank 
are held out to the public as having authority to act according 
to the usage and course of business of such institutions, and 
their acts, within the scope of their authority, bind the bank in 
favor of persons having no knowledge to the contrary. 


ow 


: No officer of a bank can bind it by a promise 
to pay a debt which the corporation ducs not owe, and was not 
liable to pay, unless the bank authorized or has ratified the act; 
but ratification is equivatent to original authority to actin the 
matter, aud corporations are bound in the same manner as 
natural persons. : 


Error to the district court for Lancaster county. 
Tried below betore Pounn, J. 


Muson & Whedon, for plaintiff in error. 
Brown, England & Brown, tor detendant in error. 
Maxwes tL, J. 


The plaintiff brought an action in the district court 
of Lancaster county against the defendant to recover 
the value of ten shares of the stock of the State National 
Bank, which it is claimed the defendant has wrongfully 
converted to its own use. The stock is alleged to be of 
the value of $1,400. 

The defendant in answer to the petition of the plain- 
tiff, denied all the facts therein contained, except that 
the defendant was a corporation. 

On the trial of the cause, the court directed the jury 
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to tind a verdict tor the defendant, to which the plaintiff 
excepted. The court having overruled a motion for a 
new trial, rendered judgment dismissing the case. The 
case is bronght into this court by petition in error. 

On the trial of the cause the plaintiff, against the 
detendant’s objection, introduced in evidence a copy of 
the list’ of names and residences of shareholders of the 
State National Bank as it existed on the first Monday of 
July, 1874, from which it appeared that the plaintiff 
was credited at that time with ten shares of the stock of 
the bank. 

It also appears in evidence that the plaintiff was elect- 
ed one of the directors of the bank in January, 1874, 
and cgntinued to act in that capacity until the following 
January. 

Section 5146 of the Revised Statutes of the United 
States (Statutes at Large, vol. 13, 102) provides that: 
“ Every director must own, in his own right, at least ten 
shares of the capital stock of the association of which 
he is a director.” 

Section 5147 provides that: ‘ Each director, when 
appointed or elected, shall take an oath that he will, so 
far as the duty devolves on him, diligently and honestly 
administer the affairs of the association, and will not 
knowingly violate, or willingly permit to be violated, 
any of the provisions of this title; that he is the owner, 
in good faith and in his own right, of the number of shares 
of stock required by this title, subscribed by him or stand- 
ing in his name on the books of the association, and that 
the same is not hypothecated, or in any way pledged as 
security for any loan or debt.” 

The plaintiff testified that in January, 1874, Owen, 
the president of the bank, sent for him and informed 
him that there would be a new organization of the bank. 
He states that he informed Owen that he did not think 
that Oppenheimer, of his firm, “would stay with the 
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bank.” Next day he was sent for again, and informed 
that ¢hey had concluded that if he would act as director 
of the bank, and give them all their business, as they 
had done before, and use their influence, they being one 
of the oldest firms in the city, and doing a heavy busi- 
ness with the bank, that they would give him ten shares 
of their stock. That he told them that he would accept 
the proposition, and in pursuance of that agreement 
they had done all their business with the bank, and he 
had acted as director thereof. The witness also testified 
that he was infurmed there were no certificates of stock, 
and that it would be transferred on the books of the 
bank. He also testified that the business of the firm 
amounted to from $60,000 to $80,000 per year; that he 
never demanded his certificates of stock until after the 
failure of the firm of which he was a member; that at 
the time he made the demand the officera of the bank 
refused to deliver the same to him. 

The agreement entered into by the plaintiff for the 
firm of which he was a member, with the president of 
the bank, appears to have been fully carried out on the 
part of his firm, and is a sufficient consideration to sus- 
tain the contract for the stock in question. The presi- 
dent was professing to act for the bank, and, so far as 
appears, the bank ratified his action by receiving the 
benefits derived from the contract. 

Under the circumstances developed by the testimony 
in this case, it may be that the bank is estopped from 
denying that the plaintiff is the owner of the stock in 
controversy, but as this question was not discussed on 
the argument, we will not examine it. The judgment 
of the district court is reversed, and the cause remanded 
for a new trial. 

REVERSED AND REMANDED. 
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Upon application for leave to file a motion for a re- 
hearing, the following opinion was filed: 


Maxwett, J. 


I. The defendant asks leave to file a motion for a 
rehearing in the case, assigning as grounds therefor that 
the cause was disposed of without argument made or 
brief furnished on the part of the defendant, and that 
the failure of the defendant to file a brief was occasioned 
by misapprehension, ete. 

Rule II of this court provides, that all causes from 
the same judicial district shall be placed together on the 
docket in the numerical order of the several districts, 
coinmencing with the first judicial district; and they 
shall be taken up and heard in this order, allowing one 
week for hearing causes from each judicial district. 
This arrangement is made for the convenience of attor- 
neys who desire to argue their causes orally before the 
court. Cases, however, may be submitted on behalf of 
either or both of the parties at any time, upon filing 
briefs of the points relied on. 

It is our desire to afford attorneys every reasonable 
facility to properly present the points, relied on by them, 
to the court. But ordinarily, where cases are reached 
in their order, some disposition must be made of them; 
and they will not be passed to the foot of the docket ex- 
cept by consent of both parties. The failure to observe 
this practice would occasion great inconvenience to 
attorneys, and would obstruct and delay the hearing of 
causes. 

Written agreements of attorneys, or oral agreements 
entered into by them in open court in regard to the dis- 
position of cases, will be enforced; but oral agreements 
entered into out of court will not be recognized or con- 
sidered. 
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Il. It is claimed that the court, in the decision of 
the case, overlooked important questions both of law 
and fact. 

The action was brought to recover the value of ten 
shares of the stock of the State National Bank, claimed 
to be of the value of $1,400, and which the plaintiff 
alleges the defendant unlawfully converted to its own 
use. Asa general rule, the officers of a bank are held 
out to the public as having authority to act according to 
the usage and course of business of such institutions, and 
their acts, within the scope of their authority, bind the 
bank in favor of third persons having no knowledge to 
the contrary. Afinor v. Mechanics Bunk, 1 Peters, 46. 
Frankfort Bunk v. Johnson, 24 Me., 490. dLerchants 
Bank v. Staite Bank, 10 Wall, 604. Cook v. State 
Nutional Bank, 52 N. Y., 96. 

And it may a]so be laid down as a rule, that no ofticer 
of a bank can bind it by a promise to pay a debt which 
the corporation does not owe, and was not liable to pay, 
unless the bank authorize or has ratified the act. Salem 
Bank v. Gloucester Bunk, 17 Mass.,1. ALerchants Bank 
vo. ALarine Bank, 3 Gill, 97. 

Section 36 of the act of congress of June 3, 1864, pro- 
vides that no association shall make any loan or discount 
on the security of the shares of its own capital stock, nor 
be the purchaser or holder of any such shares, unless 
such security or purchase shall be necessary to prevent a 
loss upon a debt previously contracted in good faith; 
and stock so purchased or acquired shall, within six 
months from the time of its purchase, be sold or dis- 
posed of at public or private sale, in default of which a 
receiver may be appointed to close up the business of 
the association. 

Section 40 provides that “the president and cashier of 
every such association shall cause to be kept, at all 
times, @ full and correct list of the names and residences 
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of all the shareholders in the association, and the num- 
ber of shares held by each, in the office where its busi- 
ness is transacted; and such list shall be subject to the 
inspection of all the shareholders and creditors of the 
association, and the officers authorized to assess taxes 
under state authority, during business hours of each day 
in which business may be legally transacted, and @ copy 
of such list, on the first Monday of July in each year, 
verified by the oath of such president or cashier, shall be 
transmitted to the comptroller of the currency.” 

Section 5 provides, that associations for carrying on 
the business of banking may be formed by any number 
of persons not less than five. 

A copy of the list of stockholders of the State Na- 
tional Bank in July, 1874, properly verified by the 
cashier, was introduced in evidence, from which it ap- 
pears that the plaintiff at that time was credited on the 
books of the bank as being the owner of ten shares of 
stock. It also appears that nearly all the stockholders 
were directors of the association. 

It is urged with great persistency, that the defendant 
is not liable, because buying and selling the stock of the 
bank itselfis no part of its business. It is true, that the 
law does not permit banks to speculate on their stock, 
and only in certain contingencies are they permitted to 
purchase it. The law was evidently designed to guard 
the rights of the public by requiring those who appear 
on the books of the banks as owners, to be so in fact; 
consequently the bank is prohibited from loaning money 
on the security of its shares, under any circumstances. 
But it does not follow, that where, as in this case, a 
bank has made, or ratified, a contract with a party to 
act as director, and do his business with it, in considera- 
tion of receiving ten shares of stock, that after the bank 
has secured the benefits arising from the contract, it 
cannot be enforced. This is not an action tor specific 
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performance, but for damages for the conversion of stock. 
The bank held the plaintiff out to the world as an owner 
of its stock, and thereby secured whatever credit might 
be derived from his character as a business an. As an 
owner of at least ten shares of its stock he was made-one 
of its directors, and given a voice in the management of 
its affairs, with the tacit assent, at least, of its stock- 
holders. 

The law requires a director to take an oath that he is 
the vwner of at least ten shares of stock, and also re- 
quires the president and cashier to make out a list of its 
stockholders on the first Monday of July in each year. 
and verify the same by oath. Can the detendant now be 
permitted to say, that its books were incorrect, and ‘the 
oaths of its officers false? I think not. The detendant 
is bound by its own record, and cannot be permitted to 
deny its correctness in the absence of fraud or mistake 

It is apparent from the testimony that the firm of 
which the plaintiff was a member had been in business 
tur a number of years, and was transacting an extensive 
business. It is also disclosed, that the firm was about 
tu withdraw its business from the bank. In this condi- 
tion of atfairs the proposition was made by Owen to the 
plaintiff, and accepted by hii, and the contract thus 
made was ratified by the defendant. This is certainly a 
sufficient consideration to entitle the plaintiff to recover. 
And counsel for the defendant admit, that if the bank 
owned stuck, and the president had authority to sell it, 
the consideration would be sufticient to uphold the sale. 
But it is claimed, that he had no authority, unless spe- 
cially authorized, to bind the bank in a contract of this 
kind. 

In Kennedy v. The Otoe County Nutional Bonk, ante 
p. 59, it was held, that the president of a bank, like 
other agents, could bind his principal only while acting 
within the scope of his authority; unless his acts were 
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ratified. And in this case,so far as the record discloses, 
Owen had no original authority to enter into the con- 
tract with the plaintiff; but it is apparent that the con- 
tract thus made was accepted and ratified by the bank. 
The ratification is equivalent to original authority to act 
in the matter which has been ratified; and thesame rule 
applies to corporations which is applied to natural per- 
sons. Lleckner v. United States Bank, 8 Wheat., 363. 
Essex T. C.v. Collins, 8 Mass., 299. Hayden v. Mid- 
dlesex, 10 Id., 403. Salem Bank v. Gloucester Bank, 17 
Id., 28. White v. Westport Manufacturing Co.,1 Pick., 
220. Balkley v. Derbu Fishing Co., 2 Conn., 252. Id. 
. 260. Hoyt v. Thompson, 19 N. Y., 207. Peterson v. 
The Mayor, 17 Id., 449. Baker v. Cotter, 35 Me., 236. 
Church v. Sterling, 16 Conn., 388. Bank of Penn. v. 
Reed, 1 W.&8., 101. Haward v. Pilgrim Society, 21 
Pick., 270. Despatch Line of Packcts v. Bellamy Man- 
ufucturing Co.,12 N. H., 205. Planters Bank v, Sharp, 
48. &M., 75. Burrill v. National Bank, 2 Mete., 167. 
Walworth County Bank v. Farmers’ L. & T. Co., 16 
Wis., 629. 

After a careful re-examination of the entire case, it is 
apparent that no question, either of law or fact, has been 
overlooked in its determination. The application to file 
the motion for a re-hearing is therefore denied. 


JUDGMENT ACCORDINGLY. 
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C. W. Hamitton anp OTHERS, PLAINTIFFS IN ERROR V. 
Gzorce Tarai, DEFENDANT IN EREOR., 


1. Contract: covenants. Asa general rule the covenants of a 
contract wili be considered and held as dependent conditions to 
be performed by the respective parties, unless it very clearly ap- 
pears, from the nature of the covenants, they intended them to be 
independent; and the common intention of the parties must be 
collected from the entire instrument; and therefore one clause 
or condition of the contract must be interpreted by the others, 
whether they precede or follow it. 


EVIDENCE. When the parties have reduced their con 
tract to writing, the inw presumes that a!l previous and con- 
tem poraneous negotiations and conversations leading to the con- 
tract, are merged in it, and cannot be varied by parol testimony. 


~ 


Error to the district court for Douglas county. The 
action was brought there by Thrall against Hamilton 
and others to recover the sum of fifteen hundred dollars 
damages, on account of the alleged failure of said last 
named parties to comply with the terms of’ a certain 
contract entered into by said Thrall with one Horbach, 
trustee for Hamilton and others, the iaterial portions 
of which are set forth in the opinion. Thrall had paid 
his monthly rent. of $500 for eleven months until the 
twelfth month, which he refused to pay, and brought 
this suit claiming that instead of the property mention- 
ed in the contract costing $25,000, as had been agreed 
upon, the cost did not exceed the sum of $19,768.92; 
that his payment of rent had been made before the dis- 
covery by him of the non-compliance by the other par- 
ties of the terms of said contract, they having in their 
possession the invoices of the goods and freight bills, 
and having withheld the same from said Thrall. 

Upon a trial of the cause before Savacz, J., and a 
jury, the court gave the following instructions: 

1. The defendants agreed to furnish and rent te the 
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plaintiff, hotel furniture to the amount of $25,000, the 
letting being for one year and the rent fixed at $6.000. 
It is clear tron the testimony that the defendants failed 
to furnish and rent goods to the full value agreed upon. 
Unless, theretore, the plaintiff has waived his rights 
under the contract he is entitled to be reimbursed for 
the loss sustained by snch failnre. 

2. The main question tor you to pass upon therefore 
is, was there snch a waiver on the part of Mr. Thrall? 
If Mr. Thrall knew the quantity and prices of the 
goods furnished, and so knowing declared himself satis- 
fied with the same, continued to pay rent from month to 
month without objection, and never intimated any dis- 
satistaction until near the close of his lease, these cir- 
enmstances furnish evidence tending to show such 
waiver, the strength of which is for yon to deterimine. 

8. Of conrse if Mr. Thrall did not know the invoice 
price of the goods, then his expressions of' satisfaction 
or his failure to object would not constitute a waiver. 

4. If you find there was such waiver as above men- 
tioned then your verdict should be for the defendants, 
who wonld in that case be entitled to receive the amount 
of one month’s rent ander the case, with interest up to 
the first day of this term. 

5. In case, however, you find there was no such 
waiver the reinaining question is as to the measure of 
the damages to which the plaintiff is entitled. The 
plaintiff ought to be required to pay as rent only such 
proportion of the rent agreed npon ($3,000) as the 
amount of the invoice price and freight of goods fur- 
nished and rented bore to the agreed amount ($25,000). 
For example, and merely for the purpose of illustration, 
enuppose that the invoice and freight of the goods ac- 
tually furnished and rented was $20,000, or four-fifths 
of $25,000, then the plaintiff would be required to pay 
as rent only four-fifths of $6,000. You should bear in 
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mind, however, in computing the amount which the 
plaintiff is entitled to recover, that the rent for the last 
month of the lease, to-wit: $500, has not been paid by 
the plaintiff. If yon find, after applying the principles 
above enunciated, that the plaintiff is entitled to a 
greater deduction from his agreed rent than $500, you 
should return a verdict for the excess, with interest to 
June 4, 1877. If the deduction which you make from 
the agreed rent ($6,000) is less than $500, you should 
tind for the defendants for the difference, with interest as 
above. If such deduction just equals $500 you should 
find a verdict simply for the defendants. 

The defendants requested the court to instruct the 
jury as follows, which the court refused to do, and de- 
fendants excepted. ; 

1. If the jury are satisfied from the evidence that 
the defendants furnished carpets and furniture, includ- 
ing office sate for the hotel, referred to in the agreement, 
at the time therein required, which cost by invoice with 
freight added at least $25,000, then it will be the duty 
of the jury to find a verdict in favor of defendants. 

2. The fact that Mr. Thrall agreed to and did buy 
from the defendants that portion of the goods ordered 
for the furnishing of the hotel, commonly considered 
perishable, would not, under the agreement, require de- 
fendants to furnish other goods and furniture to make 
up the amount of $25,000, exclusive of such perishable 
goods, provided the entire amount furnished by detend- 
ants, including said perishable goods, equaled said sum 
according to invoice and freight added. 

8. If the jury find from the evidence under the in- 
structions of the court that the plaintiff is not entitled 
to recover on the claim set forth in his petition, then it 
will be the duty of the jury to find a verdict in favor of 
defendants for the sum of $500 and interest from October 
1, 1874, on account of the item of rent for last month. 
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4, If the jury are satisfied from the evidence that 
Mr. Thrall knew, or had the means of knowing, the 
amount of carpets and furniture furnished by defendants 
under their agreement, aud paid rent under their agree- 
ment for eleven months, and made no objection to the 
amount of carpets, furniture, etc., actually furnished by 
defendants, as not being sufficient in quantity or value. 
bat continued in possession of the hotel property to the 
end of his original term of rental without objection, he 
cannot recover in this action, and the jury will find for 
detendants, notwithstanding the fact that the carpets and 
furniture actually provided, exclusive of the perishable 
goods so called, did not amount to the full sum of 
$25,000. 

The jury returned a verdict in favor of Thrall, assess- 
ing his damages at $860.41, upon which, after the over- 
ruling of a motion fora new trial, judgment was entered, 
exceptions taken, and cause up brought by petition in 
error. 


Redick & Connell, for plaintiffs in error. 


It is hard for us to see how the court can divide the 
contract; it is not only one entire transaction (and, as we 
think, plain upon its face), but most clearly expresses 
the intent of the parties to it. 

The fact that Thrall had the invoices in his possession 
before the goods were put into the hotel, and before he 
signed the contract; that he checked off the goods in the 
presence of Pratt and Caldwell, and must have known 
just what goods had been ordered and were going into 
the hotel; the fact that he, in the event he kept the ho- 
tel, would be liable for the vaiue of the goods under said 
contract; that when he opened the house he expressed 
himself more than satisfied; the fact that he, as shown 
by the record; paid his rent for eleven months without a 
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murmur or objection; being in the hotel all this time, 
having every means of knowing the amount of furniture 
in said hotel, and being a practical landlord of long ex- 
perience, furnishes overwhelming evidence of the fact . 
that that was the true intent of the parties to said con- 
‘tract, and that no objection was made until after a new 
lease of said premises had been given. 

Parsons on Contracts, 2d volume, page 408, in speak- 
ing of the construction of contracts, uses this language: 
“So, too, the situation of the parties at the time, and 
of the property which is the subject matter of the con- 
tract will often be of great service in guiding the con- 
struction; because this intention will be carried into 
effect so far as the rules of language and the rules of 
law will permit.” Now, here were these parties figur- 
ing together, one agreeing to lease certain furniture that 
had been ordered, with the several bills before him, and 
agreeing to take and buy or advance the money on the 
perishable articles then ordered; the other party agreeing 
to buy it back in the event be did not take a second lease 
of the hotel, together with whatever else of such perisha- 
ble stuff that he might buy in the interim, etc. Now, 
could it be possible that it was not the intention of all the 
parties to the contract, that it was clearly understood just 
as it was carried out for the first eleven months? and was 
it not an after-thought on the part of Thrall to make this 
technical detense to the payment of his rent? Again, on 
page 501: “It is a rule that the whole contract should 
be considered in determining the meaning of any of its 
parts. The reason is obvious; the same parties make all 
the contract and may be supposed to have had the same 
purpose and object in view in all of it, and if this purpose 
is nore clear and certain in some parts than in others, 
those which are obscure may be illustrated by the light of 
others.” 3 Story, 122. Chase v. Bradley, 26 Maine, 
531. Merrill v. Gore, 29 Ind., 346. Haywood v. Perrin, 


JANUARY TERM, 1878. 215 


Hamilton v. Thrall. 


.10 Pick. 228. Grey v. Clark, 11 Vermont, 583. 8. 
Metealf, 96. 

In construing a contract it is immaterial in what part 
of a contract a particular agreement or covenant is in- 
serted, as the whole contract taken together must de- 
termine the true intent of the parties. 

A contract may be contained in several instruments, 
which, if made at the same time, between the same par- 
ties, and in relation to the same subject, will be held to 
constitute but one contract, and the court will read them 
in such order of time and priority as will carry into 
effect the intention of the parties, as the same may be 
gathered from all the instruments taken together. 
Newall v. Wright, 3 Mass., 188. Sawyer v. Hammatzt, 
15 Maine, 40. ; 


George W. Doane and £. Wakeley, for defendant in 
error. 


It is admitted that the “carpets and furniture, in- 
cluding office safe,” which were furnished and rented to 
Mr. Thrall, did not cost by invoice, with freights added, 
to exceed $20,086.38. But it is insisted, on behalf of 
plaintiffs in error, that the cost of the perishable goods, 
which were purchased outright by Thrall and paid for 
by him on the first of October, 1873, amounting to 
$5,677.30, should be included in the furniture which the 
trustee agreed to furnish and rent to Thrall tor one year 
from October 1, 1873, to October 1, 1874. In other 
words, that Thrall made a contract by which he agreed 
to buy furniture and pay the full cash value therefor, 
and also that he would pay rent upon the same furniture 
at the rate of 24 per cent upon its value for one year 
after his purchase of the same. The proposition seems 
upon its face so absurd a one, as not to be worthy of 
consideration, unless the terms of the contract expressly 
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require such a construction of it, or the situation of the 
parties and the attendant circumstances seem to demand 
it. It is not claimed that the contract itself contains 
any such provision. On the contrary, the language of 
the contract is not ambiguous in that respect. It separ- 
ates very clearly the furniture, which was to be furnished 
and rented to Thrall, from the perishable goods, all of 
which is mentioned as already provided, and which was 
to be purchased and paid for by Thrall, and become his 
absolute property. It is very evident from the pro- 
visions which were made in regard to the leasing of the 
furniture, and also from those in regard to the sale of 
the perishable goods, that the two were considered and 
treated of independently, and rested each upon different 
considerations. All the provisions of the contract seem 
to be so clear and unambiguous, and to show so plainly 
the intention’ of the parties, that there cannot, as it 
seems to us, be any ditliculty in construing it; and the 
construction placed upon the contract below was the 
correct one, and there was no error in the instruction to 
the jury concerning it. 


Gantt, Cu. J. 


The question upon which this case depends, and upon 
which it must be decided, is the construction to be given 
to the written contract between John A. Horbach, trus- 
tee for the plaintiffs in error, and George Thrall, defend- 
ant in error. 

In this contract Horbach, trustee, party of the first 
part, “agrees to furnish and rent for use, in the hotel 
known as the Grand Central Hotel in Omaha, carpets 
and furniture, including oftice safe, to cost by invoice 
with freight added at least twenty-five thonsand dollars, 
to be in said hotel and ready for use in time to enable 
(George Thrall) the party of the second part to comply 
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with the condition of his lease of said hotel as to time 
of opening, and to rent the same to the party of the 
second part for the term of one year from the first of 
October, 1873, for the sum of six thousand dollars, and 
to sell the same to the said party of the second part at 
the end of this lease at cost, less eight per cent. The 
party of the second part agrees to take the furniture at 
the rate and for the time specified, and pay therefor 
monthly in twelve equal payments of five hundred dol- 
lars each, and bny the same on the first of October, 
1874, at the price above named, provided he takes a 
new lease of the hotel as specified in the lease aforesaid. 
The party of the second part agrees that he will buy 
of the party of the first part that portion of the goods or- 
dered for furnishing the hotel, which are commonly con- 
sidered perishable, cousisting mainly of sheets, pillow 
slips, towels, napkins, and table damask, in A. T. Stewart 
& Co.’s bill, and the goods ordered by said party of the 
first part from the Meridian Britannia Company, and also’ 
glassware ordered trom J. T. Griftin, and the crockery- 
ware ordered trom S. Burns, aggregating approximately 
six thousand dollars, and to pay for the same on the 
first day of October next. In consideration of this 
purchase the party of the first part agrees that in the 
event the party of the second part does not continue the 
lease of the said hotel according to the provisions of 
his lease aforesaid, he, the said party of the first part, 
will purchase of the said party of the secomd part, at 
the expiration of the said lease, such of the above de- 
scribed goods, together with such additions as from time 
to time nay be required to be added, as are fit for use in - 
said hotel, at three-quarters of the cost thereof, and pay 
for the same October first, 1874.” 

On the part of the plaintiffs in error, it is insisted 
that all the stipulations in this contract are dependent 
on each other and must be construed together as one 
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entire transaction. On the part of the defendant in 
error it is contended that the provisions of this con- 
tract in regard to the leasing of the furniture, and 
those in regard to the purchase of the perishable goods 
by defendant, and their repurchase by the trustee, 
are independent stipulations, each resting upon different 
and independent considerations; and that, according to 
this construction, by the terms of the leasing of the 
furniture, the plaintiffs covenanted to furnish the hotel 
with furniture to cost, with freight added, the sum of 
twenty-five thousand dollars in excess of the value of 
the perishable goods purchased by defendant. We think 
that the construction contended tor by the defendant 
cannot be inaintained, because it seems quite clear from 
an examination of the instrument that the different 
stipulations are so dependent on each other, that neither 
one can be effective without the other. The covenant 
to purchase perishable goods by the defendant could not 
be enforced without the lease of the furniture; and the 
lease of the furniture could not be enforeed withont the 
purchase of the perishable goods, for the enforcement of 
the one stipulation depends upon compliance with the 
other. , 

In Bank of Columbia v. Hagner, 1 Peters, 465, it is 
said that: ‘ Although many nice distinctions are to be 
found in the books upon the question whether the eove- 
nants or promises of the respective parties to the con- 
tract are to be considered independent or dependent; yet 
it is evident the inclination of the courts has strongly 
favored the latter construction as being obviously the 
most just;’’ aud even where several instruments are 
made at the same time relating to the same subject mat- 
ter, they must be construed together as one transaction 
to discover what was the true contract between the par- 
ties. Makepeacev. Harvard, 10 Pick., 298. Penniman 
v. Hartshorn, 13 Mass., 90. 
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Therefore, “the great object, and indeed the only 
foundation of all rules of construction of contracts, is 
to come at the intention of the parties; and any rule 
which leads us aside from this grand object, is to be dis- 
regarded.” Gray v. Clark, 11 Verm., 385. 

And it isa familiar principle in the construction of 
contracts that the common intention of the parties must 
be collected from the entire contract; that is, one clause 
or condition must be interpreted by the others in the 
same contract, whether they precede or follow it. The 
maxiin is ex antecedentibus et conseqguentibus fit optima 
interpretatio. 

Another rule is that when the parties have reduced 
their contract tu writing, the law presumes that all the 
previous and contemporaneons negotiations, and con- 
versations leading to the contract, are merged in it, and 
cannot be varied by purol testimony. Cofing v. Tay- 
lor, 16 Ill., 470. Stevens v. Cooper, 1 John. Ch., 429. 

In the light of these principles, the contract must be 
construed. Then from an examination of the contract 
as one entire transaction, it seems clear that the leading 
purpose of-the parties was to have the hotel supplied with 
furniture to the value of at least twenty-five thousand 
dollars, and that this amount of furniture was ordered 
betore the contract was executed. The trustee acting for 
the plaintiffs, agreed to furnish and rent for use in the 
hotel, furniture to cost by invoice, with freight added, 
not less than twenty-five thousand dollars; the language 
of the contract clearly indicates that this was the extent 
of the covenant to furnish goods, and also that these goods 
were then ordered, for the defendant agreed to “ buy that 
portion of the goods ordered tor furnishing the hotel 
(referring to the goods mentioned in the first clause of 
the instrument) commonly considered perishable,” aggre- 
gating approximately the value of six thousand dollars; 
and at least some invoices of goods are specially referred 
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to by the names of the persons from whom they were 
purchased. But it is further stipulated that in case the 
defendant shall renew his lease of the hotel, the trus- 


tee will then sell to him the remaindér of the goods or- — 


dered at cost, less eight per cent; or that in the event he 
shall not continue his lease of the hotel, then the trus- 
tee will purchase from him the perishable goods sold to 
him, and snch additions as from time to time may be 
required to be added, as are fit for use in the hotel, at 
three-quarters the cost thereof, and pay for the same 
October 1, 1874. Therefore, when we view this instru- 
ment as one entire contract, with conditions dependent 
on each other, and take into consideration the situation 
uf the parties, the risks incurred in the use for which 
the goods were furnished, and the fact that the defend- 
ant did voluntarily pay the rent for eleven months, it 
seems clear that the common intention of the parties 
as collected from the entire transaction is, that in con- 
sideration of the several conditions to be performed by 
the trustee, the defendant agreed to pay the rent stipu- 
lated to be paid by him. 

It is only necessary to further observe that, according 
to the views expressed in this opinion, the court below 
erred in giving to the jury the instructions excepted to, 
and in refusing to give those asked by the plaintiffs in 
error. The judgment must be reversed, and the cause 
be remanded. 

REVERSED AND REMANDED. 
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Gitzert B. Scorretp, PLAINTIFF IN ERROR, v. Henry 
Brown, ADMINISTRATOR OF THE ESTATE OF J acoB SHoFF, 
DECEASED, DEFENDANT IN ERROR. 


Practice: INSTRUCTIONS TO JURY: EXCEPTION. Where the 
record does not show that any exception was taken to the 
charge of the court to the jury, no foundation is iaid for a re- 
view of the instructions in the supreme court. 


TESTIMONY: PETITIONIN ERROR: MOTION FOR A NEW 
TRIAL. To entitle a party to a review of the ruling of the 
court below on the admission or rejection of testimony it is 
necessary that the alleged error should be specifically pointed 
out, not only in the petition in error, but also in the motion for 
a new trial in the court below. 


: NEWLY DISCOVERED EVIDENCE. A new trial will not be 
granted on the ground of newly discovered evidence which is 
merely cumulative to that which had already been produced. 
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Error to the district court for Otoe county. Tried 
below betore Pounn, J. 


G. B. Scofield, pro se. 
J.C. Watson, tor defendant in error. 
Laxg, J. 


This is a petition in error from Otoe county. The ac- 
tion below was brought against the defendant as the ad- 
ministrator of the estate of Jacob Shoff, deceased, to 
recover the possession of a piano which the plaintiff had 
purchased trom one William Findley, who was a son-in- 
law of Shoff. Findley claimed the piano throngh his 
wife, to whom, it was contended, it was given by her 
father, soine time before her marriage. The plaintiff's 
right to recover in the action depended upon the estab- 
lishment of the fact that the gift was actually made. 
The defendant claimed the property as belonging to the 
estate of the deceased. 

The first two errors assigned related to the instruce- 
tions given to the jury, and to others requested, but 
which were refused by the court. It is not shown by 
the record that any exception was taken to the action of 
the conrt in either of the particulars; there‘ore no founda- 
tion was laid for a review here. Wells, Fargo & Co. 
». Preston, 3 Neb., 444. 

The third error assigned is that the answer sets up no 
defense to the petition. This, however, seems to have 
been abandoned, inasmuch as it is not referred to by 
the plaintiff in his brief. But there is nothing in the 
objection, for an inspection of the answer shows that 
it contains not only a complete denial of all the several 
allegations of the petition, but also a positive averment 
that the property in controversy belonged to the estate 
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of Jacob Shoff, and that the defendant as administrator 
was entitled to the possession of it. 

Under the fourth and fifth heads of the assignment it 
is averred that the court “erred in ruling out the evi- 
dence of the plaintiff offered on the trial,’’ and “in ad- 
mitting the evidence offered by the defendant on the 
trial of said action.’ But neither in the petition in 
error, nor in the motion for a new trial, nor even 
in the plaintiff’s brief, is any reference made to any 
particular testimony received or excluded, and in re- 
spect to which it is claimed that the court ruled er- 
roneously. This assignment is much too general to 
be regarded. The particular testimony, concerning 
which it is claimed that errors were committed, onght to 
have been specifically pointed out, not only in the peti- 
tion in error, but also in the motion for a new trial in 
the court below. Cropsey v. Wiggenhorn, 3 Neb., 108. 
Gibson v. Arnold, 5 Neb., 186. But notwithstanding 
the non-observance of this rule of practice in this case, 
we have examined the several rulings of the district 
judge upon the admission of evidence, and fail to dis- 
cover anything of which the plaintiff can justly com- 
plain. 

The only remaining point to be noticed is the refusal of 
the court to set aside the verdict and grant a new trial, 
on the ground of newly discovered evidence. This evi- 
dence consists of verbal admissions, said to have been 
made by Jacob Shoff, on several occasions, that the piano 
belonged to his daughter, Mrs. Findley. But in view of 
the testimony of William Findley, who was a witness 
for the plaintiff on the trial, these admissions wonld be 
merely cumulative evidence. In answer toa question as to 
his wife’s ownership of the piano, this witness answered: 
“To the best of my knowledge she was, having so infurm- 
ed me herself, and J was so informed by her father, Jacob 
Shof.”? Again he was asked, “ Do you know of your 
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own knowledge that this piano was ever given to your 
late wife, and if so, how do you know it?”? Answer: 
“T was so informed by my wife, and Jacob Shof'.” 
Question. “When, where, and in what manner did he 
su inform so you??? Answer. “In conversation with 
him at the time of my first sickness. This was at my 
residence in Nebraska City. The idea was that he was 
explaining how much he was worth, and what provision 
he had nade, and was going to make for his children.” 
And in answer to a question as to just what Shoff said, 
he stated: “Ido not remember the exact conversation, 
but I know that the piano was mentioned as a part of 
Mattie’s (Mrs. Findley) inheritance.” The newly dis- 
covered testimony is of the same character as this 
which we have quoted, the only difference being that 
the admissions were made to other persons, and on dit- 
ferent occasions. The rule is well established that a 
new trial will not be granted on the ground of newly 
discovered evidence when it is merely cumulative. ox 
uv. Lveynolds, 24 Ind., 46. Zhe People, ce rel. v. Su- 
perior Court of New York, 10 Wend., 285. Bullock 
s Beach et al, 3 Vt, 73. Gardner v. Mitchell, 6 
Pick., 114. 

Finding no error in the record the judgment of the 
court below is affirmed. 

JUDGMENT AFFIRMED. 


Minerva JoHNson AND Harrison JOHNSON, PLAINTIFFS 
1N ERROR, v. Mary C. Bemis, DEFENDANT IN ERROR. 


1. Execution Sale. Wherethere is no prohibition in the statute, 
a sheriff, who has levied an execution upon real or personal 
property of the debtor before the return day of the writ, may 
sell such property after the return day thereof. And this rule 
applies to an order of sale. 
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2. PRACTICE: MOTION TO SET ASIDE SALE. A motion to 
set aside a sale, or order confirming a sale of real estate, should 
point out specifically the errors complained of. General ob- 
jections are too indefinite to be considered. 

8. An affidavit in support of a motion 


to set aside an order confirming a sale, which alleges that the 
attorney for the plaintiff before the sale promised to purchase 
the premises “ at the full amount called for in the decree, unless 
the same were purchased by some one else at a higher bid,” there 
being no allegation that any one desiring to purchase the prem. 
ises was thereby deceived, or prevented from bidding, or that 
the premises could be sold for a higher price than that already 
bid, is not sufficient to authorize the court in setting aside the 
sale. 


Error to the district court for Douglas county. 


Tate & Shropshire and John D. Howe, for plaintifis 


in error. 
W. J. Connell, for defendant in error. 
Maxwe tt, J. 


A sale under an order of the court was made of cer- 
tain real estate belonging to the plaintiffs in error, and 
the sale confirmed. Afterwards a motion was filed to 
set aside the order of confirmation upon grounds: 
First. That the sale was unauthorized and void, having 
been made after the return day of the order of sale. 
Second. For errors in the appraisement. Third. .Be- 
eause the property was not advertised according to law. 
fourth. For other reasons appearing on the face of 
the return. : 

Beture any action was had, on this motion, the plain- 
tiffs in error filed a second motion te set aside the order 
of confirmation assigning as grounds therefor that W. J. 
Connell, attorney for the defendant in error, prior to the 
sale, had promised the plaintiffs in error that he would 

W i 
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bid the full amount of the decree at the sale of the 
premises under the order, unless the same was purchased 
by some one else at a higher price, that said Connell in 
purchasing said premises did not bid the amount due on 
the decree. The second motion was supported by an 
affidavit of Harrison Johnson, one of the plaintiffs in 
error, and agent of Minerva Johnson. The notions were 
overruled by the court, and the cause brought into this 
court by petition in error. 

The objection that the sale was made after the return 
day of theorder is untenable. Where there is no prohibi- 
tion in the statute, a sheriff who has levied an execution 
npon real or personal property of the debtor before the 
return day of the writ, may sell such property after the 
return day thereof. Phillips v. Dana, 3 Seammon, 551. 
Cow v. Joiner, 4 Bibb, 94.  Lester’s Case, 4 Humph., 
283. Logsdon v. Spivey, 54 Ill., 104. Savings Inst. v. 
Chirm, 7 Bush., 5389. Heywood v. Hildreth, 9 Mass., 
393. Smithv. Spencer, 3 Ired., 256. Kanev. McCown, 
55 Mo., 181. Remington v. Linthicum, 14 Pet., 84. 
Wheaton v. Sexton, 4 Wheat, 508. Barnard v. Ste- 
rens, 2 Aiken, 429. Doe v. Stone, 1 Hawks, 329. 
Stewart v. Severance, 43 Mo., 322. Taylor v. Gaskins, 
1 Dev., 295. Wright v. Howell, 35 Iowa, 288. Gauitler 
», Martin, 3 Md., 146. Pettingill v. Moss, 3 Minn., 228. 
Wood v. Colvin, 5 Hill, 230. dforcland v. Bowliny, 3 
Gill, 500. Devoo v. Elliot, 2 Cai., 243. Bank of Mo. 
«. Bray, 37 Mo., 194. Freeman on Executions, Sec. 106. 
And the rule applies to an order of sale of real estate. 

The remaining objections set forth in the first motion * 
are too indefinite to authorize the interference of the 
court. A motion to set aside a sale, or order confirming 
a sale, should point out specifically the errors complained 
of. As to the grounds assigned in the second motion, 
even if the statement is true, that the attorney for the 
defendant in error before the sale promised to purchace 
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the premises “at the full amount called for in the decree, 
unless the same were purchased by some one else at a 
higher bid,” it is not sutticient to authorize the court to 
set aside the sale, there being no fraud or imposition 
shown. The promise, if made, may have imposed a moral 
obligation upon the attorney to keep his word, but so far as 
appears from tlic record imposed no legal obligation. A 
fair sale appears to have been had, at which all who de- 
sired to bid had an opportunity. There is no complaint 
that the plaintiff or her attorney prevented any one, de- 
siring to purchase, trom bidding, and there is no claim 
that the premises sold for less than two-thirds of the ap- 
praised value. The judgment of the district court must 
be affirmed. 
JUDGMENT AFFIRMED. 


Franx C. MILLer, PLAINTIFF IN ERROR, Vv. Tue B. & M. 
R. R. Company, DEFENDANT IN ERROR. 


1. Practice: FINAL JUDGMENT. Where a demurrer to a petition 
is sustained in the court below, to authorize a review of the case 
by the supreme court, there must be a final judgment dismiss- 
ing the case. 


The recitals in the record were as follows: 
“This cause coming on to be heard on the demurrer to the 
plaintiffs petition heretofore filed, the court, after hearing the 
argument of counsel thereon, and after due consideration, sus- 
tained said demurrer and rendered judgment for the defendant, 
and against the plaintiff, for the costs of this action taxed at 
$11.20:” Held, not a judgment, but a mere recital that one had 
been rendered for costs. 


2. 


Error to the district court for Fillmore county. 


Conner & Maule, for plaintiff in error. 
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T. M. Marquett, for defendant in error. 
Maxwetr, J. 


The pretended judgment in this case is as follows: 
“This cause coming on to be heard on the dernurrer to 
the plaintiff's petition heretofore filed, the court. after 
hearing the argument of counsel thereon, and after due 
consideration, sustained said demurrer and rendered judg- 
ment for the defendant, and against the plaintiff, for the 
costs of the action taxed at $11.20.” ; 

This is not a judgment, but a mere recital that one 
was rendered. Preuit v. The People, 5 Neb., 377. 

It nowhere appears that the cause was dismissed. 
Where a demurrer to a petition is sustained in the court 
below, to authorize a review of the case by the supreme 
court there must be a final judgment dismissing it. 
Otherwise a party might obtain leave of court to amend 
his petition and proceed in the case. As there is no final 
judgment, the cause is remanded to the district court 
tor further proceedings. 

REVERSED AND REMANDED. 


Tur Unton Pacrrio R. R. Co., v. Taz Boarp or County 
Commissronrrs oF SaunpERS County. 


Taxation: EXEMPTION: TIMBER ACT: CONSTITUTIONAL LAW. 
The legislative act of Feb. 12, 1869, entitled an “ Act to encour- 
age the growth of timber and fruit trees,” is repugnant to the 
constitution of 1875, and is therefore inoperative; and all deduc- 
tions made under it from the assessments of lands for each acre 
planted and cultivated with forest and fruit trees, are made with. 
out authority of law; they are mere nullities, and must be so 
treated by the county commissioners in levying the necessary 
taxes for the current year. 
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OricinaL application for an injunction against the 
commissioners of Saunders county, who it was alleged 
would allow, as precinct assessors had done, certain ex- 
emptions on account of the cultivation of timber and 
fruit trees, under act of 1869. General Statutes, 88. 


A. J. Poppleton and John M. Thurston, tor plaintiff. 
M. B. Reese, tor detendant. 
Gantt, On. J. 


This is an action in equity relating to the revenue of 
the state. It is complained that under the act of Feb- 
ruary 12, 1869, the assessors of the county have, for the 
year 1878, made and allowed “deductions from the legal 
valuation and assessment of taxable property in said 
county, in about the sum of one hundred and twenty 
thousand dollars, for the cultivation of forest and fruit 
trees, and if the assessment as made by said assessors is 

. permitted to stand, and the said deductions as made by 
them are to be allowed by the county commissioners of 
said county, in making up the county assessment and tax 
list, and in levying and collecting taxes, then there will 
be about one hundred and twenty thousand dollars’ worth 
of taxable property in said county that will escape taxa- 
tion, and the balance of the taxable property of the 
county will have to pay the entire tax levied in said 
county for state, county, and other purposes,” ete., ete. 
The only question presented for determination is, whether 
the act referred to, entitled “An act to encourage the 
growth of timber and fruit trees,” is operative under 
the new constitution. 

Section one provides “that there shall be exempt from 
taxation of the property of each tax payer, who shall, 
within the state of Nebraska, plant and suitably eulti- 
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vate one or more acres of forest trees for timber, the 
sum of one hundred dollars annually, for five years, for 
each acre so planted and cultivated; provided, that the 
trees on said land shall not exceed twelve feet apart, and 
shall be kept in a healthy and growing condition.” The 
second section in like manner provides for an exemption 
of fitty dollars annually, for five years, for each acre 
planted and cultivated with fruit trees. Section one, 
article TX, of the constitution of 1875 declares that “the 
legislature shall provide such revenue as may be needful, 
by levying a tax by valuation, so that every person and 
eorporation shall pay a tax in proportion to the value of 
his, her, or its property and franchises.” But section two 
of the same article provides that “ the legislature may pro- 
vide that the increased value of lands, by reason of live 
fences, fruit and forest trees grown and cultivated there- 
on, shall not be taken into account in the assessment 
thereof,” and by act of February 19, 1877 (Laws, 1877, 
p- 45), the legislature made such provision, in the lan- 
guage employed in the constitution. Now, under the 
old law, one hundred dollars tor each acre of forest trees, 
and fifty dollars tor each acre of fruit trees planted and 
cultivated, were to be annually deducted tor five years; 
but between these specific deductions for each acre so 
planted and cultivated with forest and fruit trees, and 
the increased value of ]ands by reason of such trees and 
live fences, the difference nay be large in amount. The 
two provisions are inconsistent with each other, and 
hence, it seems clear, that under the new constitution, 
such annual deductions fer each acre so planted and cul- 
tivated with forest and fruit trees cannot be made. 
Theretore, the act of February 12, 1869, being repugnant 
to the new constitution, is inoperative, and all deductions 
made under it from the valuation of lands for the year 
1878, by the assessors, are without authority of law; they 
are mere nullities, and must be so treated by the board 
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of county commissioners in levying the necessary taxes 
for the current year. 

The decree must be that al] such deductions made froin 
the valuation and assessment of lands in said county 
are void and of no effect, and that the order of injunction 
be issued as prayed in plaintiffs petition. 


DECREE ACCORDINGLY. 


P. J. Hooker, PLAINTIFF IN ERROR, v. ANDREw Hamm™iLL, 
AND OTHERS, DEFENDANTS IN ERROR. 


1. Chattel Mortgage: EXECUTION AND ACKNOWLEDGMENT. 
The several sections of chapter 43 of the Revised Statutes of 
1866, in relation to the execution and acknowledgment of deeds, 
mortgages, and other instruments in writing required to be re- 
corded, are to be construed together, and apply to and include 
chattel mortgages. 


2. Practice: JUDGMENT IN REPLEVIN. In repievin, where a 
verdict is returned in favor of the defendant, the judgment 
must be for a return of the property, or the value thereof in case 
a@ return cannot be had, or the value of the possession of the 
same, and for damages for withholding the property and costs of 
suit. 

: : DAMAGES. As elements of damage, the jury 

may consider the decrease in value of the property from the time 

of the replevin, with interest on its entire value. 


Error to the district court for Saline county. Triea 
below before Weaver, J. The facts appear in the opin- 
ion. © 


Hastings & Mcintie, for plaintiff in error. 


The main point in the case seems to be as to the ver- 
dict and the judgment rendered thereon. 
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The plaintiff offered at the trial of the cause helow to 
prove that the property could be returned to defendants, 
and that the same was ready to be delivered to defen- 
dants on an order of the court. This evidence the court 
excluded and charged the jury as asked by the defendants 
in their second instruction. This is clearly erroneous, 
because General Statutes of Nebraska, section 9, page 
718, provides that the judgment shall be for a return of 
the property, or the value thereof, in case a return can- 
not be had, and a replevin bond must be conditioned for 
a return of the property to the defendant in case a judg- 
ment for a return thereof be rendered. Showing that a 
judgment against a plaintiff in replevin must be in the 
alternative. 

In Hall v. Jenness, 6 Kansas, 364, it was held that 

the court committed a serious error in rendering a judg- 
ment for money absolutely, and that judgment should 
have been rendered in the alternative, for a return of the 
property, or for the value thereof, in case a return could 
not be had. This construction has uniformly and re- 
peatedly been placed upon the statutes in New York, 
which are similar to our own. Dwight v. Enos, 9 New 
York, 470. Fitzhugh v. Wiman, Id., 559. Wood v. 
Orser, 25 N. Y., 348, 355, 360. Seaman v. Luce, 23 
Barb., 240, 248. Glann v. Younglove, 27 Barb., 480. 
Gallarati v. Orser, 4 Bosw., 94. Garrett v. Wood, 3 
Kansas, 231, 235. And in Wisconsin, under a statute 
identical with ours, the same principle has been laid 
down. Smith v. Coolbaugh, 19 Wisconsin, 107. Single 
v. Schneider, 24 Wisconsin, 299. Batiis v. Hamlin, 22 
Wisconsin, 669. Arthur v. Wallace, 8 Kansas, 267. 
Ward v. Masterson, 10 Kansas, 77. Nickerson v. 
Chatterton, 7 California, 568. A plaintiff has a right to 
return property replevied by him, and it is error for a 
court to deprive him of that right. Hall v. Jenness, et 
al., 6 Kansas, 365. 
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George B. France, tor defendant in error. 


The certificate of acknowledgment is defective. Our 
statute requires a chattel mortgage to be acknowledged, 
and it cannot be lawfully recorded, unless it has been 
previously acknowledged. General Statutes, pages 394, 
481, 872, 875. 2 Hilliard on Mort. 451. Hodgson v. 
Butts, 8 Cranch, 140. Hamilton v. Mitchell, 6 Bilackt., 
132. 

The mortgage itself is inconsistent in describing the 
mortgagor as receiving one thousand dollars in hand, 
when the condition shows that the mortgagor received 
nothing, and the mortgagee merely went security on an 
attachment bond for the mortgagor. % Hilliard on Mort. 
339. Southwick v. Hapgood, 10 Cush., 119. Belknap 
v. Wandel, 11 Foster, 92. 

The defendants did not claim in their answer a return 
of the property described in plaintiff’s petition, and there- 
fore they had a right to waive a return and take judgment 
for the value only. Pratt v. Donovan, 10 Wis., 378. 
Morrison v. Austin, 14 Wis., 601. Harmer’s Loan and 
Trust Co. v. Com’l Bank of Racine, 15 Wis., 424. 
Smith v. Coolbaugh, 18 Wis., 106. 

We think there is both reason and justice in preserv- 
ing this option to the defendants in this case; for when 
the plaintiff has taken the defendants’ property in his 
possession unjustly, thongh he do so by legal process, 
there certainly can be no reason why the defendants 
should not, if they so desire, have the right to compel 
him to abide by the consequences of his own wrongful 
acts and pay for the property. Indeed, in many instances, 
it would work a hardship to defendants to compel them 
to receive their property after the same had been badly 
used for a year or more by the plaintiff. 
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Maxwet, J. 


In August, 1875, the plaintiff commenced an action of 
replevin befure a justice of the peace, against the defend- 
ant, to recover the possession of a threshing machine. 
The property was appraised at $350, and the justice 
thereupon certified the cause to the district court. The 
case was tried in December, 1876, anda ve:d ct rendered 
in favor of the defendant for the sum of $277.08, npon 
which judgment was rendered. The case is brought into 
this court by petition in error. 


I. On the trial of the cause the plaintiff offered in 
evidence a chattel mortgage, which was excluded because 
not properly acknowledged. This is assigned for error. 

Section sixteen of chapter 43 of the Revised Statutes 
of 1866 provides that: “All deeds, mortgages, and oth. 
er instruinents of writing which are required to be re- 
corded, shall take eftect aud be in fturce froin and after 
the tine of delivering the same to the clerk tor record, 
and not before, as to all creditors and subsequent pur- 
chasers in guod taith without notice.” Gen. Stat., 875. 

Section seventeen provides that: “They shall not be 
deemed lawfully recorded unless they shall have been 
previously acknowledged or proved in the manner herein 
prescribed.” Gen. Stat., 575. 

Section two requires the grantor to acknowledge the in- 
strument to be his voluntary act and deed. 

Section forty-three provides that: ‘ No acknowledg- 
iment of any conveyance having been executed shall be 
takeu by any officer, unless the officer taking the same 
shall know or have satisfactory evidence that the person 
making such acknowledgment is the person described in, 
and who executed such conveyance.” Gen. Stat., 879, 
Sec. 38. 

Section seventy-three provides that: “Every mort- 
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gage, or conveyance intended to uperate as a mortgage, 
of goods and chattels hereafter made, which shall not be 
accompanied by an immediate delivery, and be followed 
by an actual and continued change of possession of the 
things mortgaged, shall be absolutely void as against the 
ereditors of the mortgagor, and as against subsequent 
purchasers and mortgagees in good faith, unless the 
mortgage, or a true copy thereof, shall be filed and re- 
corded as directed by law.”? Gen. Stat., 394, Sec. 14. 

These sections are parts of the same chapter of the act 
of February 12, 186¢, entitled an “Act for revising, 
amending, consolidating, and re-enacting. the civil and 
criminal codes, and the laws of a general nature, of the 
state of Nebraska,” and they must be construed together 
as one law. And according to the provisions of this law 
it is quite clear that not only deeds and mortgages, but 
all “other instruments of writing which are required to 
be recorded”? * * * “shall not be deemed lawfully 
recorded unless they have been previously acknowledged 
or proved in the manner herein prescribed.” A chattel 
mortgage, as seen by section seventy-three, must be re- 
corded, and therefore it clearly comes within the statute, 
and must be acknowledged to entitle it to be reeurded. 

’ The inortgage in the case at bar was given to the plain- 
tiff to indemnify him against any loss he might sustain 
by reason of signing a certain attachment bond, in an 
action wherein Jacob Brong was plaintiff and Frank 
Handy was defendant. No testimony whatever was of- 
fered by the plaintiff to show that he had sustained any 
loss or damage in consequence of signing said bond, or 
that his liability thereon still continued. This was es- 
sential, even if the mortgage had been properly acknowl- 
edged, to entitle the plaintiff to recover. The court 
therefore did not err in excluding the mortgage. 

Il. Section one hundred and ninety-one of the code of 
civil procedure provides that: ‘In all cases where the 
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property has been delivered to the plaintiff, where the 
jury shall find upon the issue joined for the defendant, 
they shall also find whether the defendant had the right 
of property or the right of possession only, at the com- 
mencement of the suit; and if they find either in his 
favor, they shall assess such damages as they think right 
and proper for the defendant.” 

Section seven of the act approved February 26, 1873, 
provides that “the judgment in cases mentioned in sec- 
tions 190 and 191 and in section 1041 of the code, shall be 
for areturn of the property, or the valne thereof in case a 
return cannot be had, or the value of the possession of 
same, and for damages for withholding said property, 
and costs of suit.”?> Gen. Stat., 713. 

These provisions of the statute are mandatory. The 
court has no discretion in the matter. 

In School District v. Shoemaker, 5 Neb. 38, it was 
held that if the jury find in favor of the defendant they 
must assess him such damages as they shall think just 
and proper, whether he pleads a general denial, new 
matter as a detense, or a demand for damages. 

Where the defendant succeeds and a verdict is returned 
in his favor for a return of the property, he is also enti- 
tled to damages. And as elements of damage, the jury 
may consider the decrease in value of the goods from the 
time of the replevin, with interest on their entire value. 
Frey v. Drahos, ante p. 194. Rowley v. Gibbs, 14 Johns, 
887. Brizee v. Maybce, 21 Wend., 146. 

But the judgment of the court must be in the alterna- 
tive. As the ruling of the court below was contrary to 
these views, the judgment is reversed and the cause 
remanded for further proceedings. 


REvERSsED AND REMANDED. 
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Farrar & WHEELER, PLAINTIFFS IN ERROR, Vv. Inman H. 
TRIPLETT, DEFENDANT IN ERROR. 


1. Pleading in Chancery and Under the Code. Under the 
former chancery practice whenever any ground of ‘defense was 
apparent from the bill itself, either from the matter contained 
in it, or from defects in its frame, or the case made by it, the 
proper mode of taking advantage of it was by demurrer. But 
under the code, if a pleading is correct in substance but not in 
form, the remedy is by a motion to have it made more definite 
and certain. 


2. Practice: DEMURRER TO ANSWER. If a good defense is de. 
fectively stated in an answer, and a demurrer thereto on that 
ground is overruled, the party demurring, in order to avail him- 
self of his exception taken to the ruling of the court thereon, 
must rest on his demurrer. If he reply he thereby waives his 
exception. But this rule has no application where the facts 
stated in the answer of themselves constitute no defense. Pot- 
tinger v. Garrison, 3 Neb. 223, distinguished. 


Error to the district court for Saline county. Tried 
before Weaver, J. The facts appear in the opinion. 


M. B.C. True, for plaintiffs in error. 


The court should have sustained the demurrer to the 
fifth defense. The words of the answer show plainly that 
the indebtedness incurred by the alleged agent was the 
individual indebtedness of the agent. There is nothing 
in the answer to show that the agent had any authority 
from plaintiffs to incur the indebtedness for them, and 
there is no allegation that the indebtedness was incurred 
for or on behalf of the plaintiffs. Besides, the promise 
of the agent, if authorized by usage even, could avail 
nothing, as it was a verbal contract, contradictory of the 
written contract in the note. Sezple v. Irwin, 30 Penn. 
State, 513. There is no defense in the answer. 
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Hastings & McGintie, for defendant in error. 


1. The error complained of by plaintiff in the over- 
ruling of the demurrer of plaintiff in error to the tifth 
defense in defendant’s answer cannot now be considered 
by this court, as the record discloses that the plaintiff in 
error filed a reply to that count in the defendant’s answer 
and thereby waived the error if error there was. Camp- 
bell v. Cowden, Wright’s R., 484. Mrtchell v. McCabe, 
10 Ohio, 405. Pottinger v. Garrison, 3 Neb., 221, and 
numerous cases there cited. Afzlls v. Miller, 2 Neb., 
308, and cases there cited. This proposition is too self- 
evident to be pursued further. 

2. Representations by the vendor of the quality of 
the thing sold or of its fitness for a particular purpose, 
intended as a part of the contract of sale and relied npon 
- by the vendee, constitute a contract of warranty. J?ich- 
ardson v. Grandy, Supreme Court of Verinont, Ameri- 
can Law Register (Nov., 1877), 687. Story on Sales, 
299, Sec. 357, and cases there cited. 

3. A principal is always bound by all the acts of the 
agent done within the general scope of his authority, 
even though the agent violate his private instructions. 
Story on Sales 294, Sec. 550 and cases there cited. 


Maxwett, J. 


The plaintiffs brought an action against the defendant 
in the district. court of Saline connty, upon a promissory 
note dated March 15, 1873, calling for the sum of $90, 
in eighteen months from the date thereof. 

The defendant answered the petition of the plaintiffs, 
alleging jrst, that the note in question was given for a 
sewing machine which was warranted to be a first-class 
machine in all respects, but which proved to be utterly 
worthless and of no value whatever; second, the defend- 
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ant claimed a set-off in the sum of $90 upon a claim due 
to 0. S. Triplett from the plaintiffs, for a sewing machine 
traudulently obtained by them, which claim had been 
assigned to the defendant; ¢hird, the defendant set up a 
counter claim for the sum of $15 for extras for the ma- 
chine, which the defendant had purchased from the plain- 
tiffs, but which had not been delivered; fourth, the de- 
fendant claimed there was due him from the plaintiffs 
the sum of $25 for services rendered in selling sewing 
machines; fifth, the “ defendant alleges that at the time 
he bought said machine of said plaintiffs as aforesaid, 
one Lyman S. Allen was the agent of said plaintiffs, 
duly authorized to transact the business of said plain- 
tifls, and while the said Lyman S. Allen was acting as 
such agent, he became indebted to said defendant in the 
sum of $30, for board and lodging, food and necessaries 
furnished to said Lyman 8. Allen by said defendant, and 
that said Lyman 8. Allen then and there agreed to and. 
with this detendant to endorse said amount on said note 
mentioned in said plaintiffs’ petition, but has wholly 
failed so to do.” 

The plaintiffs demurred to the fifth count of the answer, 
assigning as grounds therefor, that the facts stated there- 
in constituted no defense to the action. The demurrer 
was overruled, to which the plaintiffs excepted. The 
plaintiffs thereupon filed a reply to the several counts, 
denying the facts therein stated. 

On the trial of the cause the jury returned a verdict 
in favor of the defendant for the sum of $15, upon which 
judgment was rendered. The plaintiffs bring the cause 
into this court by petition in error. 

The defendant insists, that even if the fifth count of 
the answer fails to state a cause of defense, yet, as the 
plaintiffs have filed a reply to the same, denying the facts 
therein contained, the error, if any, in overruling the de- 
murrer, is thereby waived. 
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By the former chancery practice, whenever any ground 
of defense was apparent from the bill itself, either from 
the matter contained in it, or from defects in its frame, 
or in the case made by it, the proper mode of taking 
advantage of it was by demurrer. 1 Mttd. Eq. Pl., 107. 
1 Barb. Ch. Pr., 105. 1 VanSantvoord’s Eq., 183. But 
under the code, if a pleading is correct in substance, but 
not in form, the remedy is by motion to have it made 
more definite and certain. 

If a good defense is defectively stated in an answer, 
and a demurrer thereto on that ground is overruled, the 
party demurring, in order to avail himself of his excep. 
tion upon the ruling of the court thereon, must rest on 
his demurrer. Ifhe reply he thereby waives his excep- 
tion. But this rule has no application where thie facts 
stated in the answer of themselves constitute neither a 
defense or counterclaim. And this rule is not in conflict 
with that laid down in Pottinger v. Garrison, 3 Neb. 
9:.8, in which the court say: “ We are of the opinion 
that the pleadings contain substance sufficient to sustain 
a judgment upon a verdict.” 

In the case at bar, the defense set up in the fifth count 
of the answer entirely fails to show a liability on the 
part of the plaintiffs. The contract set up is that of the 
agent alone, and so far as appears, was made in his name 
and the credit given to him. The promise made by him 
to endorse the amount due upon the note in question 
therefore does not affect the plaintiffs. The demurrer 
should have been sustained. ; 

The fourth defense is equally untenable. The defend- 
ant in his direct examination testified that: ‘“ Lyman 
Allen employed me to go with him to help sell machines. 
He said if I would go with him and help sell machines 
he would bear all expenses if we sold to the amount of 
$25, and would give me $2 for each machine we sold.” 

Q. “How much did you sell ?”’ 
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A. “We sold twelve machines.” 

On cross examination he testitied as follows: 

Q. “What did he (Allen) say in connection with 
Farrar and Wheeler about employing you ?” 

A. ‘He didn’t say anything.” 

It appears from the testimony, that Allen was selling 
machines on commission, and employed the defendant 
to aid him. Thereis nota particle of testimony tending 
to show that the defendant was employed by any author- 
ity from the plaintiffs, or that he supposed that he was 
esiling machines for them. 

As to the third defense, there is no proof whatever of 
the value of the extras purchased by the defendant. It 
appears that Allen represented them to be of the value 
of $10. 

The second defense is not sustained by the testimony. 
CO. S. Triplett testified: “It was in the spring of 1873, 
William Wren came to my place; he was selling ma- 
chines for the company. He was acting for them as 
special agent, he said, under this Lyman Allen—selling 
machines for him, and came to talk something about 
trading horses, and so we talked about trading, and final- 
ly made a trade. I traded him a stallion which we val- 
ued at $250—he was a very fine horse—and I took a 
horse—I think it was $57, and he was to give me the dif- _ 
ference, and he gave me one of these machines for the dif- 
ference and counted it $90.” * * * * “He stopped 
me one evening and asked me if I would not loan him 
this machine, so he might sell it again, so he could send 
on that many more notes, as he was expecting to sell 
this machine by selling others, and said it would be an 
advantage to him. to send on that, and as quick as he 
could get around to it he would fetch me another one— 
when he would be over inselling.” * * * * “Well, 
I kind of hesitated, and thought once I would not let 
him have it. I spoke tomy wife about it, and finally 

18 
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he spoke so fair about it—and I finally let him have the 
machine if he would fetch me another one r.ght away. 
At that time I was with him selling machines,” ete. 
He further testified that the machine in question was 
sold to one Brown, and a note taken therefor in the name 
of Farrar and Wheeler. He also testified that soon 
thereafter he saw Allen and told him that he had bought 
the machine of Wren, and he said “ that was all right.” 

It is evident from this testimony that loaning the ma- 
chine to Wren was a persona! affair between C. 8. Trip- 
lett and Wren, and therefore, the plaintiffs are not liable 
for the same. 

The testimony as to the character of the warranty is 
vague and indefinite. In no view that we can take of 
the testimony can the judgment of the court below be 
sustained. The judgment is therefore reversed and the 
cause remanded for a new trial. 


REVERSED AND REMANDED. 


Bouruinetor & Missourt River Raitroap Company In 
NEBRASKA, PLAINTIFF IN ERROR, v. Roperr Dick & 
Son, DEFENDANTS IN ERROR. 


1. Practice: JOINDER OF PARTIES. At common law the general 
rule is, that all parties must join and be joined by their names 
in an action; and such is the general import of our code which 
provides that the precipe and petition must contain the names 
of the partzes to an action, and their names, both direct and in- 
verse, shall be entered in the index. 


: PARTNERSHIPS. But it is specially provided by 
statute that when persons use initial letters or contractions of 
their christian names to bills of exchange, &c., they may be desig- 
nated by such initials orcontractions of the christian name; and 
that companies not incorporated, and partnerships formed for 
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the purpose of carrying on any trade or business or for holding 
any species of property in this state, may sue and be sued in 
the name assumed by them. 


3. : CONSTRUCTION OF STATUTE. These 
special provisions, being exceptions to the general rule, must 
be construed strictly, and the exact mode of procedure pre- 


scribed by them must be closely pursued. 


Error to the district court for Saline county. The 
case is stated in the opinion. . 


W. H. Morris, for plaintiff in error. 


It is the common law that a partnership, as such, 
cannot maintain an action asa partnership. A suit by 
initials, except where expressly authorized by statute, is 
a fatal description of the person. Herf & Co. v. Shulze, 
10 Ohio, 264. An action can be brought in this state 
by a partnership as such, only by reason of a special and 
peculiar statute which fully sets out the special facts 
that must exist and the things that must be done by a 
party desiring to make this special permission available. 
Gen. Stat., 527 §§ 24,26. When a party brings an ac- 
tion under a special statute, the statute must be expressly 
followed, and no jurisdiction is obtained unless the stat- 
ute is pursued. The summons in this case was issued 
by the county judge in his jurisdictional capacity as a 
justice of the peace and is governed by the saine code 
as that that relates to justices of the peace. A summons 
issued by a justice of the peace in the name of a part- 
nership, without any further description or designation, 
is a nullity. 

When a proceeding is expressly directed to be taken 
by statute its omission amounts toa nullity. McNamara 
on Nullities, p. 20. Mortimer v. Pigott, 2 Dowling, 
616. Garratt v. Hoopor, 1 Dowling, 28. Zhompson v. 
Sisson, § Cent. Law Journal, 215. An irregularity may 


244 SUPREME COURT OF NEBRASKA, 


B. & M. R. R. Co. v. Dick & Son. 


be waived; a nullity never can be. McNamara on Nul- 
lities, p. 21. Holmes v. Russell, 9 Dowling, 487, and 
cases cited. There is no more power even by appear- 
ance, to confer jurisdiction on the court in case of a 
partnership suing solely as such, without following the 
statute strictly, than there would be to confer jurisdic- 
tion, by consent. where the plaintiff was notoriously, and 
appeared in the record, as an insaue person, an idiot, or 
an infant. The court by law can gain no jurisdiction, 
and no appearance or consent of parties can confer it. 
Miller v. Post, 1 Allen, 434. 


Gantt, Ou. J. 


This action was commenced before the county judge, 
“exercising the ordinary powers and jurisdiction of a 
justice of the peace,” by defendants in error against plain- 
tiff in error, for the possession of certain personal prop- 
erty and for damages for the detention thereof. The 
property was replevied and delivered to defendants in 
error. The plaintiff in error appeared specially and ex 
cepted to the jurisdiction of the judge for want of proper 
parties, but the exceptions were overruled, and the judge 
found for the defendants in error and entered judgment 
accordingly, and for damages in excess of the appraised 
value of the goods. 

The bill of exceptions found in the record must be laid 
aside, because it was not authorized by law. Zaylor wv. 
Tilden, 3 Neb., 340. The only question we can consider 
is, whether the action will lie in the firm name only of 
the defendants in error. 

It is well understood that, at the common law, in an 
action brought by partners, all the members of the firin 
must be made plaintiffs. The omission of the name of 
any partner as plaintiff may be taken advantage of at the 
trial under the general issue; or if it appear on the face 
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of the pleadings, it is fatal on demurrer, or on a motion 
in arrest of judgment, or onerror. It has always been 
the rule at law, that all the parties in interest must join 
and be joined by their proper names, in an action or suit. 
and such is the geueral import of our code, for it pro- 
vides generally that the precipe and petition must con- 
tain the names of the parties tv the action, and their 
numes, both direct and inverse, shall be entered in an 
index. §§ 63, 92, 322, and 1088. And the only excep- 
tions to this general rule are: jirst, by section 23, it is 
specially provided that in actions upon bills of exchange, 
promissory notes, or other instrnments, whenever any of 
the parties are designated by the initial letter or letters 
or contraction of the christian name, such persons may 
be designated by the name, initial letter or letters or 
contraction of the christian name; and section 24 special - 
ly provides that any company not incorporated, or part- 
nership formed for the purpose of carrying on any trade 
or business, or for the purpose of holding any species of 
property in this state, may sue and be sued by the name 
such partnership may have assumed to itself, or be known 
by ; section 25 provides the mode of process in such 
cases, and section 26 specially provides that when any 
such company shall sue in its partnership name it shall 
give security for costs. And under section 1085 the 
“provisions of the code, which are in their nature appli- 
cable, and in respect to which no special provision is 
made by statute, shall apply to proceedings before jus- 
tices of the peace.” 

This seems pretty clearly to bring within the jurisdic- 
tion of justices of the peace, the form of actions specially 
provided for in sections 23, 24, 25, and 26 of the code. 
But this mode of bringing an action by a partnership 
being unknown at the common law, and different from 
the general import of the statutes in respect of parties to 
an action, these special provisions must be strictly con- 
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strued, and the exact mode of procedure required of 
partners must be closely pursued. ease v. Vance, 28 
Iowa, 509. Bailey v. Bryan, 3 Jones, L., 357. 

The partnership may assume to itself any fictitious 
name and sue by such name, and no person be responsi- 
ble for costs, in case the cause should be adjudged in 
favor of the defendant; the rea] parties suing are un- 
known to the defendant and to the court, and therefore 
the law wisely declares that the company sald procure 
some responsible resident of the county as security for 
costs. This is an essential prerequisite to the mainte- 
nance of the action, and it is but a reasonable and just 
condition precedent in an action where the plaintiffs are 
unknown and their action is brought in an assumed 
name. 

Another requisite is that it must appear that the com- 
pany is formed to carry on some trade or business, or to 
hold some species of property in this state, and is not 
incorporated. In the case at bar, it appears from the 
record that the requirements of the special provisions 
were not complied with ; and therefore the judgment of 
the district court, and also the judgment of the county 
judge must each be reversed and the cause remanded, 
with leave to defendants in error to amend and to give 
surety for costs upon payment of all costs which have 
accrued since the filing of the motion to dismiss for want 
of jurisdiction. 

JUDGMENT ACCORDINGLY. 
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Str. Joseph & Denver R. BR., pPLaintirr IN ERROR, \. 
Marruew F. Batpwin, DEFENDANT IN ERROR. 


1. Government Grant of Land to Railroad: nicuT or 
way. In the year 1869, B. purchased from the United States 
the south-east quarter of the south-east quarter and the north- 
west quarter of the south-east quarter of section eleven in town- 
ship one, range three, in Jefferson county, Neb. In July, 18U6, 
Congress passed an act granting to the state of Kansas for the use 
and benefit of the St. Joe & Denver R. R. Co., every alternate old 
section of land for a distance of ten miles on each side of the 
track, and providing that, if, when the line or route was defi- 
nitely fixed, the United States had sold any section so granted 
or any part thereof, or that the right of pre-emption or home 
stead settlement had attached to the same, or they had been 
reserved by the United States, that other lands might be selected 
in lieu thereof. The act also granted the right of way to said 
company across the public lands. In 1871 the plaintiff located 
its line through the above described iands. B. took the necessury 
steps under the statutes of the state for the assessment of dama- 
ges, and judgment was rendered in his favor for the sum of 
$200. Held, that B. was entitled to compensation for the right 
of way. 


Such lands were subject to entry and settle. 
ment, until the plaintiff had filed maps of its line designating 
the route, with the Secretary of the Interior, and the lands bad 
been withdrawn frum market, under the provisions of section 
four of the act. 


Error to the district court for Jefferson county. 
Tried below before Weaver, J. The case is stated in 
the opinion. 


Doniphan & Reed and John Sazon, for plaintiff in 


error. : 


This question brings up for construction only the sixth 
section of said act. The right of way is granted com- 
pletely by that section. It is the only subject matter of 
that section, and none of the other sections are connected 
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by the slightest relations of context with it. It is en- 
cumbered with no limitations, no conditions, no re- 
strictions. It is not possible in the construction of it to 
reach out for aid to the other sections. For so complete- 
ly does it stand isolated and disassociated from them, 
that the rule, that in the construction of an instrument 
or a statute you must take the whole of it into conside- 
ration, has no application to this question. Plaintiff in 
error holds that the said grant of the right of way, as 
made by section six, is operative in said Railroad Com- 
pany’s favor from July 23, 1866, the day the act was 
approved, and that the acquisition of all interests in land 
over which said road “may pass,’ and which constituted 
a part of the “ public domain,” when the act was passed, 
were subject to the right of way granted by said section. 
The defendant in error, on the other hand, claims that 
the right of way given by said section does not attach 
in said Railroad Company’s favor on the day when said 
act was approved. That in the construction of this sec- 
tion, to gather its legal import, it is necessary to consult 
the previons sections of the act; that the same conditions, 
restrictions, and limitations, as qualify the grant of land 
made in the first section of said act, also qualify the 
grant of the right of way made in the sixth section. 
And they zealously claim that when, as in section one, 
the route of the said railroad becomes definitely jixed, 
it appears that land in the line of the road has been 
sold, homesteaded, or pre-empted, not only does the rail- 
road lose the land thus sold, homesteaded, or pre-empted, 
as is provided for in said section one, but they lose also 
the right of way granted by the said section six. They 
insist that the road inust be definitely fixed and located, 
and that the same conditions must be performed by the 
company as are necessary under said act to vest the title 
of the land granted in the company, before the right of 
way is available to the company. The plaintiff in error 
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claims that such a construction cannot be maintained. 
The words employed by said section six are, “ be and the 
same is hereby granted.” These are words of present 
granting, and import an ¢mmediate transter of title. 21 
Wallace, 44. 9 Wallace, 95. 53 Mo., 563. 11 Iowa, 
450. 92U.S.,, 741. 

The subject matter of the first section is land, that of 
the sixth, the right of way. The grantee or trustee men- 
tioned in the first section is “ The State of Kansas,”’—the 
grantee in the sixth section is the “Saunt Joseph & 
Denver City Railroad Company.” We have then, in 
this act of Congress, two distinct, separate grants, with 
different subject matters, and different grantees. A 
graut is but a contract of the sovereignty. We have 
then, in this act, two contracts; and by what rule of law 
will it be claimed that the conditions of one contract can 
be nade applicable to another when the subject matter 
is totally different ; when there is no reference nsking 
it a part, and when even the contracting parties are dif- 
ferent? Centrul Pacific R. R. Co. v. Dyer, 1 Sawyer, 
641. Leavenworth BR. R. Co. v. United States, 92 
United States, 733. 


Brown & Marshall, and Slocwm & Hambel, for de- 
fendant in error. 


The company never had a right of way over the lands 
of the United States lying in Kansas, where it had a le- 
gal existence, until it had filed with the Secretary of the 
Interior maps of its lines definitely designating and fix- 
ing the route and location of its road. Western Pacifie 
R. R. Co. v. Tevis, 41 Cal., 489. Alabama & Florida 
R. R. Co. v. Burkett, 46 Ala, N. S&S, 569. California 
Northern R. Rf. Co. v. Gould, 21 Cal., 255. one R. 
R. Digest, 255, See. 809-810. 

It is insisted that the grant of the right of way isa 
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separate and independent grant, and that section six is to 
be construed as if it stood alone ; that the land grant is 
to the state of Kansas, while the grant of the right of 
way is directly to the company; but this position we 
insist is not tenable. True, the grant of the right of 
way is directly to the company “for the construction of 
a railroad as proposed.” As proposed where? Is it 
not ‘as proposed” in the preceding sections of the act ? 
Can it be doubted that the words ‘as proposed” refer to 
the location of the road as defined in section one? Con- 
gress had no power to permit a Kansas corporation to 
build a railroad in Nebraska. This permit can only be 
given by Nebraskaalone. United States v. Ruck [sland 
R&R. R. Bridge Co., 6 McLean, 517. Glemer v. Lime 
Point, 10 Cal. 229, 


Maxwe t, J. 


On the twenty-third day of July, 1866, Congress 
passed “an act for a grant of lands to the state of Kan- 
sas to aid in the construction of the Northern Kansas 
Railroad Company.”’ Section one of the act provides: 
' «That there is hereby granted to the state of Kansas, tor 
the use and benefit of the Saint Joseph and Denver City 
Railroad Company, the sae being a corporation organ- 
ized under the laws of Kansas, to construct and operate 
a railroad from Elwood, in Kansas, westwardly, via 
Maryville, in the same state, so as to effect a junction 
with the Union Pacific Railroad, or any branch thereof, 
not farther west than the one hundredth meridian of 
west longitude, every alternate section of land designated 
by odd numbers, for ten sections in width on each side 
of said road, to the point of intersection. But in case 
it shal] appear that the United States have, when the line 
or route of said road is definitely fiwed, sold any section 
or any part thereof granted as aforesaid, or that the right 
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of pre-emption or homestead settlement has attached to 
the same, or that the same has been reserved “by the 
United States for any purpose whatever, then it shal] be 
the duty of the Secretary of the Interior to canse to be 
selected for the purposes aforesaid, from the public lands 
of the United States nearest to the tier of sections above 
specified, so much land, in alternate sections or parts of 
sections designated by odd numbers, as shall be equal t») 
such lands as the United States have sold, reserved, or 
otherwise appropriated, or to which the rights of pre- 
emption or homestead settlement have attached as afore- 
said,’’ ete. 

Section four provides: “That as soon as the said 
company shall file with the Secretary of the Interior 
maps of its lines, designating the route thereof, it shall 
be the duty of the said Secretary to withdraw from the 
market the lands granted by this act, in such manner as 
may be best caleulated to effect the purposes of this act 
and subserve the public interest.” 

Section six provides: “That the right of way through 
the public lands be and the same is hereby granted to 
the said Saint Joseph and Denver City Railroad Com- 
pany, its successors and assigns, for the construction of 
a railroad as proposed,”’ ete. 

On the twenty-seventh day of October; 1869, the de 
fendant purchased from the United States the south-east 
quarter of the sonth-cast quarter, and the north-west 
quarter of the sonth-east quarter of section eleven, in 
township one, range three, in Jefferson county, Nebras- 
ka, and has continued to own said lands ever since. 

_ In the year 1871, the plaintiff located its line of road 
over the above described lands, taking a strip through 
the same about two hundred rods in length and two 
hundred feet in width. The defendant took the necessa-. 
ry steps under the laws of this state to have the damages 
assessed, and an award was made in his favor. On appeal 
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from the award to the district court, he recovered 
judgment for the sum of $200. The cause was brought 
into this court by petition in error. 

The railroad company set up as a defense, that by the 
act of Congress approved July 23, 1866, they were grant- 
ed the right of way throngh the public lands of the 
United States, and they insist that this was a grant in 
presenti, which took effect without regard to the location 
of their line, and that therefore all lands sold by the 
United States after the passage of the act, and before 
the location of the road, althongh sold without reserve 
and for full consideration, were taken subject to this 
grant. No such construction can be given to the act. 
Construing its provisions together, it is apparent that 
the right of way was granted only across such lands as 
were owned by the United States at the time of the loca- 
tion of the line of the road. The plaintiff might with 
equal propriety insist that they were entitled to all the 
odd numbered sections for ten miles on each side of the 
road, although the same had been entered prior to the 
location of the line. Such lands were subject to entry 
and settlement, until the plaintiff had filed maps of its 
line, designating the route, with the Secretary of the Jn- 
terior, and the lands had been withdrawn from market 
under the provisions of section four of the act. 

A party purchasing agricultural lands from the United 
States, without reservation or condition, takes the entire 
title to the same. He acquires aright of property there- 
in, of which he can be divested only for public use, and 
on just compensation being made for the same. As the 
defendant herein was the owner of the lands in contro- 
versy at the time of the location of plaintiff’s line across 
the same, he is entitled to damages for the right of way. 
The judgment of the district cuurt is therefure affirmed. 


JUDGMENT AFFIRMED. 
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South Platte Land Co. v. Buffalo County. 


Tne Sovuta PLrarre Layp Company, APPELLANT, v. THE 
Boarp or County Commissioners oF Burrato Counry, 
AND OTHERS, APPELLEES. 


1. Equity Jurisdiction: COLLECTION OF TAXES: INJUNCTION. 
Courts of equity will enjoin the collection of an erroncous or 
illegal tax, when the enforcement of the assessment would lead 
to a multipiicity of suits, or produce irreparable injury, or cast 
acloud on title to real estate, or when the assessment on the 
face of the proceedings is valid, and :equires extrinsic evidence 
to show it is invalid, or when the officers transcend their au- 
thority. 


2 Taxes: EQUALIZATION: POWERS OF COUNTY BOARD. The 
county commissioners, acting as a board of equalization, cannot 
raise the assessment on property without giving notice to the 
owner; and if they do so increase the assessment of property 
without notice, they act without jurisdiction of the person or 
subject matter, and their proceedings are void, and of no effect. 


8 Precinct Bonds for Erection of Bridges. Under the act 
of February 15, 1869, enabling counties, cities, and precincts to 
issue bonds in aid of internal improvements, precincts may 
issue such bonds to aid in the construction of bridges for public 
use, and when such bonds are issued in conformily with the 
provisions of the law, they are valid, and the collection of taxes, 
levied on the property of the precinct to pay the interest there. 
on, may be legally enforced. 


Tais was an appeal from a decree of the district court 
of Buffalo county, by Gastin, J. dismissing plaintiff's 
petition, 


T. M. Marqueti and O. P. Mason, for plaintiff, cited 
Stoue City & Pacific R. R.v. Washington County, 3 
Neb., 43. Postlewatte v. Cleghorn, 43 Il.,428. A tax 
founded on an assessment which, from corrupt or mali- 
cious motives, is made excessive may be enjoined in 
equity. Cooley on Taxation, 547. <Allany & OC. R. &. 
Co. v. Canaan, 16 Barb., 244. Leffert v. Board of Su- 
pervisors of Calumet County, 21 Wis., 688. Milwaukee 
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Iron Co. v. Hubbard, 29 Wis., 57. Merrill v. Hum. 
phry, 24 Mich. 170. Republie Life lnsurance Co. v. 
Pollak, Supt. Ct., Illinois, 7 Chicago Legal News, 357. 
So may any other tax be enjoined in equity which is 
rendered unequal and untair by fraudulent practices of 
the officers, or in which the party is deprived by like 
practices of important and substantial rights which the 
law intends to secure to him, such for instance, as the 
right of appeal from an assessment or writ of error or to 
be heard by the board of review or equalization, before 
his assessment should be raised. Darling v. Gunn, 50 
Ills., 424. Cooley on Taxation, 547. vod v. Mitchell 
County, 39 Towa, 444. 

The facts averred in relation to said Kearney special 
tax, not being denied by the answers of the defendant, 
are admitted, and hence no proof was offered by either 
party. That this tax is levied to build a bridge in said 
precinct of Kearney is admitted. This tax, the Kearney 
special of 9 mills on the dollar, is unknown to the law 
and unauthorized by it. The bridge itself is a county 
bridge, and under the exclusive management and control 
of the county. It is an improvement of the county and 
for the county, and the expense of the structure cannot 
be transferred to the precinct and the burden imposed 
upon the property situate in a single precinct. Here all 
of the property of the county is exempt from the burden 
of tax for the erection of this bridge except the property 
of Kearney precinct, and the bridge itself is a county 
improvement, a county structure. This cannot be done. 
Weeks v. Milwaukee, 10 Wis., 242-263. Eachange 
Bank v. Hines, 3 Ohio State, 1. Adams v. Beman, 10 
Kans., 37. Henry v. Chester, 15 Vt., 460. 


Sam L. Savidge, for defendant. 


Equity will not interfere by injunction to restrain the 
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enforcement of a tax proceeding on the ground of irreg- 
warities, or errors in the assessment of the tax, or in the 
execution of the power conferred upon the taxing offi- 
cers; the remedy at law being deemed sufficient in such 
eases. High on Injunctions, Sec. 355. Macklott v. 
Davenport, 17 Iowa, 379. Warden v. Supervisors, 14 
Wis., 618. Center v. Black, 32 Ind., 468. Kellogg v. 
Oshkosh, 14 Wis., 6238. Hachange Bank v. Hines, 3 O. 
St. 1. Jackson v. Detroit, 10 Mich.,248. Williams v. 
Mayor, 2 Mich., 560. Chicago v. Frary, 22 Iil., 34. 
Hallenbeck v. Hahn, 2 Neb., 427. Cooley on Taxation, 
528, 529, and 540. Hershey v. Fry, 1 Iowa, 596. 
Games v. lvbb, 8 Iowa, 199. Kansas Pacific R. R. v. 
Russell, 8 Kansas, 561. West v. Balfurd, 32 Wis., 168. 
Arnold v. Middleton, 39 Conn., 401. 

The statutes give notice that the board of equalization 
will incet at a time and place certain, and no special no- 
tice is necessary to a tax-payer, in order to give the 
board power to raise or lower the assessments upon his 
property. Gen. Stat., 907,Sec.27. Hambleton v. Demp- 
sy & Co., 20 Ohio, 173. Sioux City and Pacifie Lt. LR. 
v. Washington Co., 3 Neb., 42. The commissioners as 
a board of equalizalion had power to raise or lower the 
assessed value of plaintiff’s property at the time and in 
the manner they did. American Law Register, 570. 
The power to correct errors and grievances in respect to 
the assessment of taxable property is vested exclusively 
in the board of equalization, and the nature and charac- 
ter of the functions of this board show clearly that it 
acts judicially and its action is final. Cooley on Taxa- 
tion, 291. Bellinger v. Gray, 51 N. Y., 616. Gen. 
Stat., 907, Sec. 27. 


Gantt, Cx. J. 


This is a suit by injunction, and in the petition it ‘s 


256 SUPREME COURT OF NEBRASKA, 


South Platte Land Co. v. Buffalo County. ~ 


substantially alleged, that the county cominissioners, 
acting as a board of equalization for the correction of 
errors in the listing and valuation of property, without 
notice and without authority, did largely increase the 
assessed value of considerable portions of plaintiff’s lands, 
situated in the county; that unless restrained the de- 
fendants will sell said lands, and that by these proceed- 
ings a cloud is cast upon plaintiff’s title to said lands. 
In the conrt below, the defendants made their defense by 
answer solely upon the merits of the case, and did not 
question, but submitted themselves to the jurisdiction 
of the court. : 

In the case of The Bank of Utica v. The City of Uti- 
oa, 4 Paige, 399, the subject matter of the action was an 
illegal tax, and though the complainant had a complete 
reniedy at law, still, as the parties submitted themselves 
to the eqnity jurisdiction, the chancellor passed upon 
the case and enjoined the collection of the tax; Utica 
Manufr. Co. v. Supervisors, 1 Barb., Ch. 451. When 
parties thus submit to the jurisdiction of a court of equity, 
it may perhaps be proper to pass upon the case. The 
yeneral rule, however, is that a court of equity will not 
entertain an action by a party aggrieved for relief against 
an erroneous or illegal tax, unless the special circum- 
stances of the case bring it within some acknowledged 
head of equity jurisdiction; namely, when the enforce- 
ment of the assessment would lead toa multiplicity of 
suits, or would produce irreparable injury, or cast a cloud 
on the title to real estate, or when the assessment on the 
face of the proceedings is valid, and requires extrinsic 
evidence to show it is invalid, or when the officers tran- 
scend their authority. Cooley on Taxation, 542, 543, 
547, and authorities cited. Johnson v. Hahn, 4 Neb., 
149. 

In the ease at bar, it appears from the record that the 
commissioners, without notice, did inake new and largely 
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increased assessments of plaintiff’s lands, and their ac- 
tion in this respect appears valid on the face of their pro- 
ceedings; but if they acted in the matter without au- 
thority their proceedings are invalid, and cast a cloud on 
the plaintiff’s title. Cooley on Taxation, 542. Dean 
v. Madison, 9 Wis., 408. 

Therefore the main question presented for considera- 
tion is, whether the commissioners, acting as a board of 
equalization, can re-assess property without giving notice 
to the owner. Section twenty-six of the general revenue 
law requires the assessors of each county to meet at the 
office of the county clerk, on the first Monday of April 
in each year, “for the purpose of equalizing the assess- 
ments, aud shall return their lists to the county clerk on 
or before the second Monday of the same month.” After 
this equalization is made by the assessors, the tax-payers 
have opportunity until the third Monday of the month 
to examine the assessments of their property, and any 
person who may feel aggrieved by anything in the pro- 
ceedings of the assessors may then apply to the county 
board, pursuant to the provisions of section twenty-seven, 
for the correction of any supposed errors in the assess- 
ment of his property. Such complaint is in the nature 
of an appeal from the decisions of the assessors to the 
county board, and the time fixed by the statute is notice 
when such complaints must be heard. But it is insisted 
that as section twenty-seven constitutes the county com- 
missioners also a board of equalization, and provides that 
the “said board shal] have the right to raise or lower the 
valuations of any or all property (except property valued 
by the state board) as may be deemed just and proper,”’ 
absolate power resides in this board to re-assess prop- 
erty as it may choose; and that as the statute fixes the 
time when the board shall meet, it may exercise this 
power without giving notice to the owner of the prop- 
erty. If this position were tenable, then it might be- 

19 
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come necessary for all the tax-payers of the county to 
continually attend the office of the board throughout the 
entire year, in order to protect their rights of property, 
for the section gives the board “power to adjourn their 
sessions from time to time,’ without any limitation, 
and, therefore, no person can know at what time the 
board may invade his rights of property by an unjust 
assessinent without his knowlege. Certainly such abso- 
lute power to tax the property of the citizen without 
notice would establish a precedent too dangerous to be 
tolerated, and it is not to be supposed that it was the 
intention of the legislature to confer on the board a 
power so dangerous and so liable to abuse. 

Tax is property, and the constitution declares that no 
man shal] be deprived of his property without due pro- 
cess of law; and it is said the term means “a course of 
legal proceedings, according to those rules: and princi- 
ples which have been established in our systems of juris- 
prudence for the protection and enforcement of private 
rights,” and, except in proceedings in rem, the party 
whose rights are to be affected in any proceeding, must 
be brought within the jurisdiction of the tribunal com- 
petent to pass upon the subject matter, by service of pro- 
cess or his voluntary appearance. But if the proposi- 
tion contended for is maintainable, then the board, by 
its arbitrary act, may, without due process of law, raise 
the tax on property of the citizen, without limit and 
without his knowledge. 

In Stour C. & P. R. R. v. Washington Co., 3 Neb., 
43, it is said that: “ However full and complete might 
be the jurisdiction of the board over the subject matter, 
yet the party interested has, according to the plainest 
principles of justice, a clear right to a hearing and a day 
in court, and any other view stands opposed to reason, jus- 
tice, and sound policy, and to all those general princi- 
ples which, in all cases, allow a party to be heard before 
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his rights of property can be affected by any tribunal. 
This is the universal law of the land; * * * hence, 
it is clear that the board can have no jurisdiction with- 
out notice to the person whose rights and interests are 
to be affected by its decision.” 

In California the statute requires the board to meet on 

the first Monday in August, and provides that it may 
hold sessions from time to time until the second Monday 
in September. It also gives the board power to add to 
or deduct from any valuation, whether the said sum was 
fixed by the owner or the assessor. And in Patten v. 
Green, 18 Cal., 329, the court, in construing the statute 
says: ‘“ We think it would be a dangerous precedent to 
hold that an absolute power resides in the supervisors 
to tax land as they may choose, without giving notice 
‘to the owner. It is a power liable to a great abuse. 
The general principles of law applicable to such tribu- 
nals oppose the exercise of any such power. The publi- 
cation of notice of the sittings of the board amounts to no 
protection to the owner, for the sessions of the board are, 
or may be, from the first Monday in August until the 
second Monday in September, and it could scarcely be 
expected that every tax-payer is to wait upon the board 
all this time to see if his taxes are to be increased. The 
words of the statute seem to require a complaint, or 
some proceeding analogous to this; at least that there is 
something to be done, however informal, in the nature 
of a controversy, or contestation, or in the nature of a 
judicial enquiry. There can be no considerable difii- 
culty in giving this notice, and we think the best inter- 
ests of the state require it.” 

It seems to me that if the proposition contended for 
on the part of the defendants is to be maintained it must 
be at the sacrifice of those great principles upon which 
private rights repose for their security, and which are se- 
cured by the solemn guaranties of the constitution, and 
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therefore I must conclude that the county commissioners, 
acting as a board of equalization, cannot interfere with 
those rights and re-assess property without first giving 
notice to the owner. 

It is further complained that the plaintiff is charged 
with a special tax to pay interest on Kearney precinct 
bonds, issued to aid in building a bridge in said precinct, 
and it is alleged that this tax was levied without author- 
ity of law, and is void. 

In respect of this cause of action it is only necessary to 
observe that in the case of Zhe Union Pacific R. LR. 
Co. v. Commissioners of Colfax County, 4 Neb., 450, it 
is held that “a bridge of this kind is a work of internal 
improvement within the meaning of our statutes,” and 
that under section 19, chapter 9, of the Revised Statutes 
of 1866, and the act of February 15, 1869 (Gen. Stat., 448), 
entitled “an act to enable counties, cities, and precincts to 
borrow money on their bonds, or to issue bonds to aid in 
the construction or completion of works of internal im- 
provements in this state,’’ counties and precincts may, 
in conformity with the provisions of these statutes, issue 
bonds to aid in the construction of a public bridge, and 
that when so issued “the bonds will be valid.” And 
the statute specially provides that when such bonds are 
issued by a precinct, “the tax to pay the same shall be 
levied upon the property within the bounds of such pre- 
cinet.”” Hremont Building Association v. Sherwin, 6 
Neb., 50. Therefore, according to the statute and the 
law as settled by this court, the tax to pay the interest 
on these bonds was legally and properly levied on the 
property within the bounds of the precinct. 

Dercren: This cause came on for hearing on appeal 
from the district court of Kearney county, and was 
argued by counsel, and now, on mature considera- 
tion thereof, this court finds that the proceedings of 
the county commissioners, at their session in April, 
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1874, acting as a board of equalization for said 
county, in raising the assessments on the lands of 
the plaintiff, to-wit: the north-east quarter and the 
south-east quarter of section two,in township eight 
north, of range sixteen west, the north half of the 
north-west quarter, and the north half of the north- 
east quarter, and lots one, two, three, and four, in 
section eleven, in township eight north, of range six- 
teen west, acted in the matter without notice to the 
plaintiff, and consequently without jurisdiction of 
the plaintiff or the subject matter. It is therefore’ 
ordered and decreed that the defendants, and each 
of them, be perpetually. enjoined from collecting, 
or in any way enforcing the collection, of any and 
all taxes levied on said increased amount of assess- 
ments upon said lands of the plaintiff, and that 
said additional or increased assessments so made 
by said board be deemed, and are hereby declared 
to be, void, and of no effect. And it is further or- 
dered and decreed that the petition of the plain- 
tiff, so far as it relates to the tax levied to pay the 
the interest on the bridge bonds issued by Kearney 
precinct, be and the same is hereby dismissed. 


Jutius NorMAND AND OTHERS, APPELLANTS, Vv. THe Boarp 
or County Commissionrgs or Oror County, anp O. P. 
Mason, APPELLEES. 


An Appeal to the Supreme Court will only lie upon a final 
order or decree. 4 


Apprat from Otoe county. 


S. H. Calhoun, for appellant. 
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Mason & Whedon, tor appellees. 
Maxwstt, J. 


The journal entry of the judgment in this case is as 
follows: “The said several demurrers were argued by 
counsel and submitted to the court, and the court being 
fully advised in the premises, it was considered by the 
court that the said demurrers and each of thein be sus- 
tained, to which ruling of the court, in sustaining each 
of said demurrers, the plaintiffs excepted. And there- 
upon said cause came on further to be heard upon the 
motion of the said defendants to dissolve the injunction 
heretofore allowed in said cause; and the court being 
fully advised in the premises, it is considered and ad- 
judged that said injunction be and the same is dissolved, 
to which ruling of the court the said plaintiffs except : 
and thereupon the said plaintiffs having elected to stand 
upon their petition and not asking or desiring to amend 
the same, the defendants moved the court for judgment. 
on the demurrers aforesaid, and the court being fully 
advised in the premises, it is considered adjudged and 
decreed that the said defendants have and recover of and 
from the said plaintiffs their costs, taxed herein at three 
dollars and twenty cents, and that execution issue there- 
for: to all of which the plaintiffs then and there ex- 
cepted,”’ ete. 

This is a mere judgment for costs, and is not a final 
decree. An appeal to this court will only lie upons 
final order or decree. The cause must therefore be re- 
manded to the district court for further proceedings. 


ReverseD AND REMANDED. 
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Juvierre B. Gm.erre, PLAINTIFF IN ERROR, vy. F. C, 
Morrison, ADMINISTRATOR, DEFENDANT IN ERROR. 


1. Judgment: REvIvALOF. The revival ofa judgment is but a 
continuation of the original action. Where it is sought to re- 
vive an action upon the ground that the cause has abated by 
reason of the death of the defendant, the only questions at issue 
upon such motion are, First, the death of the defendant; Second, 
the substitution of the administrator and heirs of the estate. In 
that proceeding, if the cause of action survive, the court has no 
authority to inquire into the merits of the case. 


2. The right to revive an action is not dependent 
on the discretion of the court or judge making the order, but, 
under the conditions and within the time limited by statute, is 
a matter of right. 

3. An action pending against a deccased person at 


the time of his death, may, if the cause of action survive, be 
prosecuted to final judgment; and the executor, administrator, 
or heir may be admitted to defend the same. 


Error to the district coyrt for Otoe county. Tried 
below before Pounn, J. The facts appear in the opinion. 


A, C. Ricketts, for plaintiff in error, cited Civil Code, 
secs. 454, 455. Gibson v. Carter, 28 Georgia, 510. 
Moore v. Hamilton, 44 New York, 666. 


Thomas B. Stevenson and M. L. Hayward, for de- 


fendant in error. 
Maxwet, J. 


On the twenty-fifth day of January, 1870, I. P. Mum- 
ford executed and delivered to A. Heffley a promissory 
note of which the following is a copy: 

“ $844.77. Jan. 25th, 1870. 

“Ten days after date, I promise to pay to the order of 
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A. Heffley, eight hundred and forty-four dollars and 
seventy-seven cents at the rate of 12 pr. ct. interest per 
annum, value received.” 

“ (Signed) I. P. Mumford.” 
To secure the payment of the note in question, Mumford 
and wife, at the time of the execution of the note, exe- 
cuted and delivered to Heffley a mortgage upon the 
south-west quarter of section nine, township eight, range 
thirteen, in Otoe county. 

On the twenty-seventh day of January, 1870, Heffley 
endorsed the note in controversy and assigned the same, 
together with the mortgage, to the plaintiff herein. 

In February, 1872, proceedings to foreclose the mort- 
gage were instituted in the district court of Otoe county, 
and Mumford and wife and Heffley were made defend- 
ants, and were each personally served with summons. 
Afterwards the petition was amended and certain parties 
holding liens upon the land were made defendants. 
Mumford and wife answered the petition, alleging that 
they had made certain payments on the note and mort-_ 
. gage amounting to the sum of $61.87. While the action 
was pending in the district court Mumford died, and 
Logan Enyart was appointed administrator of his estate, 
and the cause was revived against the administrator and 
heirs of the estate. 

in September, 1874, a decree for the sum of $1153.80 
was rendered against the heirs of Mumford and A. Hef- 
fley. A sale was had of the mortgaged premises, and 
in March, 1875, judgment for a deficiency was rendered 
against Heffley for the sum of $947.17. At the Septem- 
ber term_of said court the judgment against Heffley on 
his motion was set aside and vacated. 

In February, 1876, Heffley died, and Norman Heflley 
and C. W. Hefiley were appointed administrators of his 
estate. In June, 1876, the plaintiff filed a motion to 
revive the action against the administrators. The ad- 
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ministrators, in answer to the motion to revive, allege 
“that there is no cause of action against them, and never 
was any cause of action against A. Heffley, deceased. 
That the judgment in this case is against the estate of 
I. P. Mumford, deceased, and a portion ofsuch judgment, 
if not all, has been paid to the plaintiffs herein. These 
administrators aver that they have been administrators 
for about six months past of the estate of A. Hefiley, 
deceased, who died February 17, 1876, that no such 
claim or judgment as is sought to be revived and en- 
forced in this case has been proved or allowed in the 
probate court of Otoe county, Neb., or elsewhere, against 
the estate of A. Heffley, deceased,” ete. The motion to 
revive the action was overruled, to reverse which the 
plaintiff brings the cause into this court by petition in 
error. Pending argument here, the cause by consent of 
parties was revived in the name of F. C. Morrison, ad- 
ministrator de donis non of Heffley’s estate. 

Section 464 of the code provides that: ‘Upon the 
death of a defendant in an action, wherein the right, or 
any part thereof, survives against his personal represent- 
ative, the revivor shall be against him; and it may be 
against the heirs or devisees of the detendant, or both, 
when the right of action, or any part thereot, survives 
against them.” 

Section 472 provides that: “If either or both parties 
die after judgment, and before satisfaction thereof, their 
representatives, real or personal, or both, as the case may 
require, may be made parties to the same, in the same 
manner as is prescribed for reviving actions before 
judgment; and such judgment may be rendered and ex-. 
ecution awarded as might or ought to be given or award- 
ed against the representatives, real or personal, or both, 
of said deceased party.” 

The revival of a judgment is but a continuation of the 
original action. Jrwin v. Nixon, 11 Penn. St. 419. 
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Eaton v. Hasty, 6 Neb., 419. Herman on Executions, 
Sec. 79. Wolf v. Pounsford, 4 Ohio, 397. 

At common law, after a year and a day a judgment is 
presumed to be satisfied or released, and therefore exe- 
cution on it is not allowed without giving notice, by 
scire facias to the defendant to come in, and show if he 
can, by release or otherwise, why execution ought not to 
issue. 2-Bouvier’s Law Dict. 499. In such case the 
only questions are payment, or release of the judgment. 
And where, under the statute, when it is sought to revive 
an action upon the ground that the cause has abated by 
reason of the death of the defendant, the only questione 
at issue upon the motion are, First, the death of the de- 
fendant; Second, the substitution of the administrator 
and heirs of the estate. In that proceeding, if the cause 
of action survive the court has no authority to inquire 
into the merits of the case. And where the application 
is in proper form, and made within the time prescribed 
by statute, the order must be granted as a matter of 
right. 

In Carter v. Jennings, 24 Ohio State, 188, the court, 
in construing the statute from which our own is derived, 
say: “The right to revive an action under title 13, chap- 
ter one of the code, is not dependent on the discretion of 
the court or judge making the order, but, under the con- 
ditions and within the time therein limited, is a matter 
of right.” The district court therefore erred in over- 
ruling the motion to revive. 

It is claimed that the court has no jurisdiction. The 
record shows that Heffley was personally served with 
summons, and that judgment was rendered against him, 
which, on his motion, was set aside. 

Section 228 of chapter 17, General Statutes, provides 
that: “All actions and suits which nay be pending against 
a deceased person at the time of his death, may, if the 
cause of action survive, be prosecuted to final judgment; 
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and the executor or administrator may be admitted to 
defend the same, and if the judgment shall be rendered 
against the executor or administrator, the court in ren- 
dering it shall certify the same to the probate court, and 
the amount thereof shall be paid in the same manner as 
other claims duly allowed against the estate.” 

The jurisdiction of the court is clear and explicit, but 
as to the merits of the case we express no opinion. The 
judgment of the district court is reversed, and the cause 
remanded for farther proceedings. 


REVERSED AND REMANDED. 


Srate or Nesraska, EX REL. Sonoon Districr or OMAHA, 
PLAINTIFF IN ERROR, Vv. Mayor snp CouNcIL oF THE 
Crry or OmaAHA, DEFENDANT IN ERROR. 


Taxes for School Purposes in Cities of the First Class, 
The “ act relative to public schools in cities of the first class,” 
does not confer power on the board of education to impose or 
levy and collect taxes for school purposes; its power is merely 
to report to the city council an estimate of the funds required 
for the ensuing fiscal year, and it is the duty of the city coun- 
cil to levy and collect the necessary amount of taxes for such 
school purposes, the same as other taxes. 


Error to the district court for Douglas county. 
Heard before Savace, J., who refused the application 
made by the relator for a mandamus to compel the de- 
fendant to levy certain taxes, according to an estimate 
made by the relator. 

The motion was for a writ requiring the levy of eight 
mills, or of arate which would raise the amount estimated 
to be necessary. The question presented was whether 
the city council had authority to revise and control this 
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estimate, and to determine for itself whether or not it 
was necessary to raise such amount; and whether it had 
a discretion to provide for a less amount than that esti- 
mated by the board. 


£. Wakeley, for plaintiff in error. 
C. F. Manderson and John M. Thurston, for defend- 


ant in error. 
Gantt, Cua. J. 


This cause is brought here on error to the decision of 
the district court upon an application for a peremptory 
writ of mandamus. The question raised in the case has 
reference to the proper construction of section 26 of the 
“act relative to public schools in cities of the first class.” 

In the interpretation of a statute, it is said that 
such construction ought to be put upon it as may best 
answer the intention which the makers had in view, and 
that this intention is sometimes to be collected from the 
act itself, and other acts in part materia. Now if the act in 
question shall be tested by this rule, the intention of 
the makers of the statute, as to the powers and discre- 
tion of the city council in the levy and collection of 
taxes for school purposes, will perhaps be more satisfac- 
torily ascertained. 

Under the general school law of 1869, establishing a 
system of public instruction for the state, full power 
is given to each school district, or the qualified voters 
thereof, to “impose a tax on all the taxable property of 
the district,” not exceeding ten mills on the dollar of 
the assessed value thereof, for building school-houses, 
and to “impose such tax as may be necessary to pay 
teachers, to keep the school-house in repair, and to pro- 
vide the necessary appendages, and pay and discharge 
any debts or liabilities of the district lawfully incurred.” 
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And between the first and third Mondays in June, in 
each year, the board is authorized to “ make out and de- 
liver to the county clerk”? of the county in which the 
district is situated, a reportin writing of all the taxes so 
imposed “to be levied on all the taxable property of the 
district, and to be collected by the county treasurer at the 
time and in the same manner as state and cuunty taxes 
are collected.” And if the qualified voters of the district 
fail to determine these matters, then it is made the duty 
of the district board to determine the same. Gen. Stat., 
966, 967. Here the power to determine the amount of 
tax required, and to impose the same on all taxable 
property of the district, is vested in the school district, 
or qualified voters thereof, and if they fail to attend to 
this matter, then the power is vested in the district board; 
and the county clerk simply performs a ministerial duty 
in extending the tax so imposed upon the tax list to be 
collected by the county treasurer. 

But the act of February 6, 1873, “relative to public 
schools in cities of the first class,” by section four pro- 
vides: “That the affairs of the school district hereby 
created shall be conducted exclusively by boards of edu- 
cation, except as otherwise provided by this act.” This 
section contains a suminary of the powers of the board 
of education, subject, however, to the limitations which 
may be imposed on its exercise of power; and section 
twenty-six seems clearly to come within the exceptions, 
for it only provides: “That the board of education 
shall annually, during the month of June, report to the 
city council an estimate of the amount of funds” re- 
quired for all the different school purposes for the fiscal 
year next ensuing, and then authorizes and requires the 
city council “ to levy and collect the necessary amount 
the same as other taxes.” Gen. Stat., 987. The power 
of the board is merely to report an estimate of the 
funds required; it has no power to impose a tax, or to 
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levy and collect a tax for school purposes; on the con- 
trary, the power to impose the tax necessary for such 
purposes, and to levy and collect the same, is vested in 
the city council. 

From a comparison of the language employed in the 
two acts it seems clear that this difference of grant of 
power to the two school boards, or districts, was inten- 
tional; and the wisdom and the policy of the law in this 
respect are for legislative consideration, and not for the 
courts to determine. Finding no error in the judgment 
of the court below, the same is aftirmed. 


JUDGMENT AFFIRMED. 


D. H. WaeEsier AND OTHERS, APPELLEES, v. Tae Ciry oF 
PLATTSMOUTH AND OTHERS, APPELLANTS. 


1. Cities of Second Class: STREET BONDS: CONSTITUTIONAL 
Law. Subdivision XXXVIII, Section 31, of the act relating 
to cities of the second class is constitutional ; and the authority 
to issue street bonds to contractors is not restricted by section 
89 of the same act, nor is the issue of such bonds regulated by 
the provisions of the act of February 15, 1869. 


TAX FOR STREET IMPROVEMENTS. Cities of the second 
class cannot levy a tax for street improvements to exceed five 
mills on the dollar for any one year; and any tax for street im- 
provements in excess of this amount is illegal and void. 


~ 


SCHOOL TAXES. Under the act of February 15, 1875, 
“relating to public schools in cities of the second class,” the 
aggregate of school tax for all school purposes shall in no one 
year exceed one per cent upon all the taxable property of the 
district. 


» 


FUNDING BONDS. Authority is given to cities of the 
second class to issue funding bonds, without having first sub- 
mitted the question to a vote of the legal voters of the city. 


7 


: GENERAL INDEBTEDNESS. The provieo in subdivision XL, 
Section 31, of the act relating to cities of the second class— 


APRIL TERM, 1878. 271 


Wheeler v. City of Plattsmouth. 


“That the bonded indebtedness shall not, at any one time, ex- 
ceed twenty per cent of the value of the real estate of such 
city, according to the assessment of the preceding year,” is an 
independent proposition which relates to the entire bonded debt 
of the city, and therefore all bonds issued in excess of the 
amount so limited are without any authority of law and void. 


AppEat by defendant from a decree rendered by Pounn, 
¥., presiding in the district court for Cass county. The 
case is stated in the opinion. 


Sam M. Chapman and 7. M. Marquett, for appel- 
‘ant. 


John L. Webster and Ralph E. Gaylord, for appellees. 
dlanrr, On. J. 


Tris is a suit in equity to enjoin the collection of cer- 
tain taxes, and is brought into this court upon appeal. 
The several questions presented for determination will 
be conxidered in the order in which they appear in the 
pleadings. 


I. It is complained that certain street bonds, bearing 
date Devevaber 13, 1873, were issued without authority 
of law and ure void, and therefore the taxes levied to 
pay the sami are illegal. These bonds were issued under 
sub-division XXVIII of section 31 of the act relating 
to cities of the second class. It confers on the city coun- 
cil power ‘to issue, from time to ‘time, street bonds to 
contractors, or ther persons performing work or furnish- 
ing materials in said city, on such terms and in such 
manner as the council may provide.” It is contended 
that this subdivision is unconstitutional because it con- 
tains no provision restricting the power of taxation as re- 
quired by section 4, art. VIII of the constitution of 1867 
Gen. Stat., 64. Dut it will be observed that the consti- 
tution does not prescribe the character of the restrictions 
which shall be imposed on this power of taxation. It is 
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left to legislative discretion to determine the character 
and extent of these restrictions; and as the legislature 
has fixed upon some limitation upon taxation by the act 
relating to cities of the second class, we think the ground 
taken in the argument on the part of the plaintiff is not 
tenable. 

Section 32 provides that “before the city can make 
any contract tor building bridges or sidewalks, or for 
any work on streets, or for any other works or improve- 
ments, an estimate of the cost thereof shall be made by 
the city engineer, and submitted to the council, and no 
contract shall be entered into for any works or improve- 
ments for a price exceeding such estimate’; and by sub- 
division II, of section 31, for opening, widening, and 
grading streets, the city is limited to a tax not exceeding 
five mills on the dollar of the assessed value of real es- 
tate within the corporate limits of the city. 

These provisions of the act not only limit the power 
of taxation for grading streets to the estimate made by 

‘the city engineer, but also limit the power within five 
mills on the dollar of the assessed value of real estate. 
Whether these restrictions will as effectually guard the 
citizen against abuse of the power as others which might 
have been imposed, is a question for legislative consider- 
ation and not for the courts to determine; and there- 
fore “it must be inferred that these were all the restric- 
tions the legislature deemed important”’ or necessary, 
(Cooley on Const. Lim., 518,) and “we know of no rights 
conferred upon the courts to interfere with the exercise 
of a legislative discretion which the constitution has del- 
egated to the law-making power.” Jfaloy v. Marietta, 
11 Ohio St., 639. 

Again, subdivision XXXVIII gives the city counci! 
no authority to borrow money on the credit of the city; 
it merely confers on them the power to issue street 
bonds to contractors, and therefore the bonds can only 
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be issued for an existing debt, previously contracted. 
And the council can make no such contract for grading 
a street or for any other work or improvement until an 
estimate of such work is first made by the city engineer, 
and no contract shall be entered into for any such work 
for a price exceeding the estimate so made; and hence 
it seems quite clear that the issuing of such bonds can- 
not be restricted by sub-division XX XIX, which confers 
a general power to borrow money on the credit of the 
city upon certain conditions, nor come within the pro- 
visions of the act of February 15, 1869, which enables 
counties, cities, and precincts to borrow money on their 
bonds to aid in the construction of internal improve- 
ments. Gen. Stat., 448. : 

But, again, section 18, art. XVI of the new constitu- 
tion, which was adopted, declares that: “ If this constitu- 
tion be adopted, the existing constitution shall cease in 
all its provisions ou the first day of November, A.D. 
1875.” The old constitution did, then, cease in all dts 
provisions, and must be considered, except as to transac- 
tions past and closed, as if it never existed; therefore, 
what authoritative effect can it now have in determining 
the question, whether a statute is or is not constitution- 
al? It is said that “the general rules of interpretation 
are the same, whether applied to statutes or constitu- 
tions.” Sedg. Stat. & Const. L., 19. And in Key v. 
Goodwin, 4 Moore & Payne, 351, the rule is stated to be 
that “a statute repealed is as completely obliterated 
from the records of Parliament asif it had never passed, 
and that it must be considered as a law that never exist- 
ed, except for the purpose of those actions which were 
commenced, prosecuted, and concluded while it was an 
existing law.” Johnson v. Hahn, 4 Neb.,146. Ez parte 
McCardle, 7 Wallace, 514. The statute in question is 
not, nor is it claimed to be, repugnant to the new con- 
stitution, 
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II. Itis complained that the city has levied a five 
mill tax for street improvements without any authority 
of law, and that such tax is illegal and void. In the 
discussion of the question raised by this complaint, it 
may first be remarked that, as the taxing power is vested 
in the legislature, and as it is the exclusive province of 
the legislature to apportion and direct the assessment of 
taxes, no property can be lawfully taxed without legisla- 
tive authority; and hence there must not only be legis- 
lative authority shown for every levy of taxes, but the 
inethod prescribed by the legislature for the assessment 
of property and levy of taxes must be pursued. Turner 
v. Althaus et. al., 6 Neb., 54. State v. Lancaster Co., 4 
Neb., 540. Clark v. Davenport, 14 Iowa, 498. Bur- 
lington v. Kellar, 18 Iowa, 65. Cooley on Const. Lim., 
518. 2 Kent Com., 299. 

Subdivision II, section 31, of the “act to incorporate 
cities of the second class and define their powers,” au- 
thorizes for street improvements assessments on property 
within the corporate limits of the city, not exceeding 
five mills on the dollar for any one year. This is the 
extent of the authority given to levy taxes for street im- 
provements, and the bonds for the street improvements 
must be paid out of this five mill tax; but in addition to 
the levy so authorized by law, the city council levied a 
five mill tax “for the payment of principal and interest 
on three street bonds issued for work done on Chicago 
avenue.”? This additional levy for street improvements 
we think is clearly without authority of law. For, as 
the authority to levy taxes for street improvements is, 
by subdivision II, fixed at a certain rate or per centage 
on the assessed value of property within the city limits, 
the power to levy other taxes for the same purposes is 
not to be implied from the fact that there is authority 
given to provide for a sinking fund to pay at maturity 
the bonded indebtedness of the city. Cooley on Taxa- 
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tion, 210. Leavenworth v. Norton, 1 Kan., 482. If the 
limit upon the taxing power of the city for street im- 
provements as fixed by subdivision II were to be disre- 
garded, then, indeed, it would make no difference how 
strongly the legislature may inhibit excessive taxation, © 
for the city council might, by resorting to the power to 
make contracts, impose upon the tax-payers a tax unlim- 
ited in amount or duration. United States v. Burling- 
. ton, 2 Am. L. Reg., 396. 


III. It is complained that the city council levied 
taxes for school purposes largely in excess of the amount 
authorized by law, and that all such excess of taxes is 
illegal and void. They levied a tax of twenty-four mills 
for general school purposes, but distributed the same for 
raising school funds as follows: For payment on high 
school furnace bond one-half mill; for payment on high 
school bonds five and one-half mills; for support of 
schools five and three-fourths mills; for teachers’ wages 
four and one-half mills, and for sinking fund seven and 
three-fourths mills. : 

Now, section 26 of the act of February 25, 1875, “re- 
lating to public schools in cities of the second class,” 
Laws 1875, p. 208, provides that the “board of educa- 
tion shall annually, during the month of June, report to 
the city council an estimate of the amount of funds re- 
quired for the support of the schools for the fiscal year 
next ensuing, the amount of funds required for the pur- 
chase of school sites, the erection and furnishing of 
school buildings, and the payment of interest upon all 
school bonds issued for school purposes, and the creation 
of a sinking fund for the payment of such ndebted- 
ness, and if approved by the council they are required 
to levy and collect the necessary amount, the same as 
other taxes. But section 27 provides, “that the aggre- 
gate school tax shall, in no one year, exceed one per cent 
upon all the taxable property of the district.” 
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The latter section fixes a positive limitation of taxes 
for the whole assemblage of subjects mentioned in the 
preceding section, and therefore, in the distribution of 
the taxes for the different purposes designated in section 
26, the council cannot, in any one year, levy these taxes 
in the aggregate to exceed one per cent upon all the 
taxable property of the district. This is the extent of 
the power conferred, and it is said that “it is a familiar 
rule that in the execution of the power to tax, the mu- 
nicipalities must confine themselves closely within the 
power conferred.” Cooley on Taxation, 257, and au- 
thorities cited. 

It was, however, urged in the argument for defendants 
that the limitation upon taxation for school purposes, 
contained in section 27, refers only to the estimate of 
funds required for the support of the schools for the fiscal 
year next ensuing, and that this interpretation of the 
law may be inferred from sections 29, 30, and 31; but 
this position is not tenable, because the limitation is 
general in its operation, and refers with equal force to 
each one of the subjects mentioned in section 26, and 
not to any one in particular. Sections 29, 30, and 31 do 
not modify or affect this limitation, or give any authori- 
ty to levy and collect any other or additional taxes; they 
simply provide the mode in which money may be bor- 
rowed upon bonds, and for the sinking fund mentioned 
in section 27. 


IV. It is charged that the city council, without any 
authority of law, by ordinance of June 14, 1873, issued 
certain bonds to fund indebtedness of the city, and that 
they have levied a two and one-half mill tax to pay in- 
terest on said bonds, and that such tax is illegal and 
void. 

Subdivision XL of section 31 provides: “ For issuing 
bonds for the purpose of funding any and all indebted- 
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ness now existing, or hereafter created, of the city, now 
due or to become due.”? The only conditions imposed 
in the issue of such bonds are that they shall be paya- 
ble in not less than ten years and not more than twenty 
years, and shall bear interest at a rate not exceeding ten 
per cent per annum, and shall not be appropriated for 
the purpose of funding the indebtedness at less than 
ninety cents on the dollar. 

But subdivision XXXIX, which confers power “ to 
borrow money on the credit of the city, and pledge the 
credit, revenue, and property of the city for the payment 
thereof,” provides that no such money shall be borrowed 
“‘ yntil the city council shall be instructed so to do by a 
majority of all 1! votes cast at an election held in such 
city for that purpose.” Here is a complete restraint 
upon the power to borrow money until the council shall 
be instructed so to do by the majority of the votes cast 
at an election held for that purpose. It is therefore very 
clear that the legislature has made an obvious distinction 
between the power to issue funding bonds and the power 
to borrow money on the credit of the city. In the one 
case it has delegated the power to issue bonds without 
a vote of the people, and in the other it has required 
such vote before such power can be exercised at all. 

It is not the province of the courts to pronounce such 
legislation, in regard to the powers of municipal cor- 
porations, void, because it may deem it imperfect or im- 
politic, for it is alone the province of the legislature to 
pass laws for the incorporation of cities and define their 
powers and duties; and for an abuse of this legislative 
discretion the only remedy is by an appeal to the legis- 
lature itself, unless the party complaining can rest his 
case upon some prohibition of the constitution, or some 
right secured by that instrument. Turner v. Althaus 
et al, supra. 

But a different and more important question is pre- 
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sented for consideration by the latter proviso in subdivi- 
sion XL of section 31. It provides “ that the bonded in- 
debtedness shall not at any one time exceed twenty per 
cent of the value of the real estate of such city, according 
to the assessment of the preceding year.” Is this limita- 
tion general as to all indebtedness of the city? or does 
it relate only to the funding bonds? The language of 
the proviso is general in its terms; and includes “ the 
bonded indebtedness” of the city, and is not restricted 
to funding bonds only. It is said that “a proviso in 
deeds or laws, is a limitation or exception to a grant 
made or authority conferred, the effect of which is to 
declare that the one shall not operate or the other be 
exercised unless in the case provided.” Voorhees v. 
Bank of U.S&., 10 Peters, 471. And it is not neces- 
sarily limited in its effect to the section where it is 
found, but may extend to other sections, or to the whole 
act. Onited Statesv. Babbitt, 1 Black, 61. Mechanics 
Bank Appeal, 31 Conn., 72-3. 

The proviso in question, it seems from the general 
language employed, must be construed as an independ- 
ent proposition, which relates to the entire bonded debt, 
and is for the purpose of preventing an abuse of the 
taxing power. And if this restriction can be disregard- 
ed by the council, then the bonded debt of the city might 
be increased without limit, and by consequence taxation 
may be so increased as to become an intolerable burden, 
without remedy. This can be done by contracting 
debts in various ways, and by issuing funding bonds for 
such debts. But I think the proviso is a complete re- 
striction on the power to issue such bonds; and it isa 
familiar principle that the officers of a municipal cor- 
poration cannot bind the municipality beyond the limits 
of the powers expressly granted. 

It is said that “a corporate body is constituted of all 
the inhabitants within the corporate limits. The in- 
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habitants are the corporators. The officers of the cor- 
poration, including the legislative or governing body, 
are merely the public agents of the corporation. Their 
duties and their powers are prescribed by statute. Every 
one~may therefore know the nature of these duties, and 
the extent of their power.” Clark v. Des Moines, 2 
Am. L. Reg., 156. And every person who contracts 
with the officers of a corporation must, at his peril, take 
notice of the limits of their powers. 

Prof. Dwight in his note to the case of Gould v. 
Sterling, 1 Am. L. Reg., 290, very justly observes that: 
“It seems very clear that no representations by an 
agent can ever establish the fact of an agency. * * 
If a person who is notin fact authorized represents that — 
he has power to execute a promissory note for another, 
the instrument, so far as the supposed principal is con- 
cerned, is utterly void. The negotiability of the note 
will have no effect upon the question, as the inquiry turns 
upon the existence of the note itself. The term ‘nego- 
tiability ? presupposes the existence of an instrument 
made by a person having capacity and power to contract 
in that particular manner. * * * An agent can no 
more enlarge his powers by means of unauthorized 
representations than he can create them.”? And in the 
same case Justice Selden says that: “ One who takes a 
negotiable promissory note or bill of exchange, pur- 
porting to be made by an agent, is bound to inquire 
as to the power of the agent.” This principle applies 
to municipal officers, because they are only the agents 
of the corporators; and it is said in respect of them: 
“The true rule is, that the want of corporate power, or 
the want of authority in the municipal officers, cannot 
be supplied by their unauthorized acts or representa- 
tions.” Therefore, when they transcend the exact limits 
of the power granted, their act is inoperative and abso- 
lutely void. It is without authority. And in Zhe Town 
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of East Oakland v. Skinner, 4 Otto, 258, it is said that: 
“Where there is a total want of authority to issue bonds, 
there can be no such thing as a bona fide holding.” 

Now, the record shows (and it is not controverted) that 
when the council, on the fourteenth of June, 1873, passed 
the ordinance to issue the bonds, the bonded debt of the 
city was then in excess of the twenty per cent of the 
value of the real estate of the city, according to the as-. 
sessment of the preceding year. Therefore there was 
a total want of authority in the municipal officers of 
the city, acting as agents of the corporators, to issue 
the bonds. And having transcended the limits of the 
power granted, the bonds issued under this ordinance 
derive no force from the fact of their being negotiable 
in form; the act was unauthorized and inoperative, and 
the bonds are simply void. 

The additional five-mill tax for street improvements; 
all the taxes for school purposes in excess of one per 
cent upon all the taxable property in the district, and 
the two and one-half mill tax to pay interest upon the 
funding bonds, levied for the year 1876, and also the three 
mill tax to pay interest on funding bonds; the taxes for 
school purposes in excess of one per cent upon the taxa- 
ble property of the district; and the additional five mill 
tax for street improvements for the year 1877, must be 
enjoined and the injunction made perpetual; but as to all 
other taxes, the collection of which is asked to be enjoined 
by the plaintiffs in their petition, the injunction is dissolv- 
ed and the petition dismissed. And it is further decreed 
that the bonds issued under the ordinance of June 14, 
1873, in excess of the twenty per cent of the value of the 
real estate of the district, are void. 


DECREE ACCORDINGLY. 
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ConstantTINE T. SCHLUETER, PLAINTIFF IN ERROR, V. Ray- 
monD Brotruers & Co., DEFENDANTS IN ERROR. 


Assignment: ATTACHMENT. Property held by an assignee, un- 
der a valid assignment for the benefit of creditors, is not subject 
to attachment or garnishment for the assignor’s debts. 


Error to the district court for Saline county, to which 
the cause had been brought on error from the county 
court. 


Hastings & McGintie, for plaintiff in error, cited 
Lupton v. Cutter, 8 Pick., 298. Gore v. Clisby, Id., 555. 
Tucker v. Clisby, 12 Id.,22. Sanford v. Bliss, Id., 116. 
Price v. Masterton, 35 Ala., 483. Lightfoot v. Rupert, 
38 Id., 666. Kémball v. Mulhern, 15 Ul., 208. Case v. 
Ingersoll, 7 Kan., 367. 


M. B.C. True, for defendants in error. 


The interest of the garnishee relates solely to a just 
determination of the amount due from him to the 
judgment debtor. He can have no interest in the dispo- 
sition of that amount after it is determined to his satis- 
faction. But the question in this case is—not as to the 
amount due from him but—to whom shall he pay the 
money he holds. 

Clearly, then, sections 29 and 30 of the code of civil 
procedure apply here, and must exclude plaintiff from 
this litigation, because he has no real interest in the sub- 
ject matter. Garnishment proceedings are but a part of 
the original suit. The judgment debtor, whose property 
is sought to be taken by such proceedings, has an inter- 
est in the just determination of the amount due from the 
garnishee, and disposition of the money under the order 
of the court, and of all the proceedings of the court he 
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takes constructive notice, if not actual. The affidavit, 
the foundation of the suit by garnishment, is filed in the 
original action. A judgment in attachment or garnish- 
ment is a judgment in rem, and all persons interested 
in the subject matter of the judgment are parties to the 
action and bound by it. Broom’s Legal Maxims, 956-7. 
Croudson v. Leonard, 4 Cranch, 484. Hollingsworth 
v. Barbour, 4 Peters, 475. 


Gantt, Cu. J. 


The defendants in error recovered a judgment against 
Brigham and Hassler in the county court. Execution 
was issued on this judgment, upon which the officer 
made return that he could find no property whereon to 
levy the same. The plaintiff in error was then sum- 
moned as garnishee, touching the rights, credits, and 
property of Brigham and Hassler in his possession. To 
this garnishment his answer substantially states that on 
the 22d of August, 1876, Brigham and Hassler made 
and executed to him a voluntary assignment of all their 
property and effects of every description whatever, for 
the benefit of all their creditors; that he accepted the 
trust, and was proceeding with the execution of the same 
when he was summoned as garnishee. The irregularity 
of the mode of proceeding in the county court in taking 
this answer must not prejudice the rights of the plain- 
tiff in error, and therefore the answer will be considered 
as if it had been properly taken. 

On the fifth of March, 1877, the county court ordered 
that C. T. Schlueter pay into. the court the sum of 
$128.88, within thirty days, to be applied in payment of 
the judgment of defendants in error against Brigham 
and Hassler. 

Under section 249 of the civil code, this amount, if 
not paid by the garnishee according to the order of the 
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court “shall be collected by execution, as in other cases, 
as near as may be,” and therefore the order is final and 
may be reviewed upon error. 

The only question presented for our consideration by 
the record of the case is, whether property in the posses- 
sion of an assignee, under a ‘valid assignment for the 
benefit of creditors, is liable to attachment for the as- 
signor’s debts. In this case, the assignment was made 
without any preferences being declared; it provides for 
an equal distribution among all the creditors of Brigham 
and Hassler. And in such case, it seems to be the well 
settled rule of law that the property in the hands of the 
assignee is not subject to attachment or garnishment. 

In Case v. Ingersoll, 7 Kan., 372, it is decided that 
“property held by an assignee, under a valid assignment 
for the benefit of creditors, is not subject to attachment 
or garnishment for the assignor’s debts.” Drake on At- 
tachment, §511. Colby v. Coates, 6 Cush., 558. Larm- 
ers’ Bank v. Beaston, 7 Gill. & John., 431. Cook v. 
Rogers, 14 Am. L. Reg., 633, and authorities cited. 

In Brashear v. West, 7 Pet., 614, it is said “that a 
general assignment of all a man’s preperty is, per se, 
fraudulent, has never been alleged in this country. The 
right to make it results from that absolute ownership 
which every man claims over that which ishis own. * 

* * A conveyance of all his property for the pay- 
ment of all his debts is not of itself calculated to excite 
suspicion.” 

In the case at bar, the assignment is not shown to be 
fraudulent, and there is no pretence that the plaintiff in 
’ error was not a suitable person to be assignee. The 
judgment of the district court and also that of the county 
court is reversed, and the action in garnishment is dis- 
missed with costs. 

JUDGMENT ACCORDINGLY. 
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Davin Cook, PLAINTIFF IN ERROR, V. CuaRLEs Powst1, 
DEFENDANT IN ERROR. 


Practice: sETTING ASIDE VERDIcT. A verdict will not be set 
aside on the ground that it is contrary to the evidence, unless 
it is clearly so. A court will always hesitate to set aside a ver- 
dict where doubts of the propriety of doing so arise out of a 
conflict in oral evidence. 


Error to the district court for Douglascounty. Tried 
below before Savaae, J 


A. N. Ferguson, for plaintiff in error. 
C. F. Manderson, for defendant in error. 
Maxwett, J. 


The errors assigned are: 

First. That the verdict is not sustained by sufficient 
evidence. 

Second. That the verdict is against the law of the 
land. 

Third. That there is, and was, no evidence to sustain 
the verdict. 

Fourth. That the verdict was for the defendant when 
it should have been for the plaintiff. 

No exceptions were taken on the trial of the cause. 
The only question therefore presented to this court is the 
sufficiency of the evidence to sustain the verdict. The 
rule is well settled that the verdict of a jury will not 
be set aside on the ground that it is contrary to the 
evidence, unless it is clearly so. A court will always 
hesitate to set aside a verdict where doubts of the pro- 
priety of doing so arise out of a conflict in oral evi- 
dence. The A. & NV. R. BR. Co. v. Washburn, 5 Neb., 
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126. Seymour v. Street, Id., 85. Blackburn v. Ostran- 
der, Id., 219. Storms v. Laton, Id., 464. 

As there is a conflict in the testimony in this case, and 
the questions of fact appear to have been fairly snbmit- 
ted to the jury, the judgment of the district court must 
be affirmed. 


JUDGMENT AFFIRMED. 


Ga.way, Sempre & Co., APPELLEES, v. WILLIAM 
Matcaow anD OTdERS, APPELLANTS. 


1 Recording Act: MorTGacE: notice. ‘Under our recording 
act the record of a mortgage is notice only as to the lands ac. 
tually described therein. As to lands omitted from the descrip- 
tion by mistake it will be treated the same as if it were unre- 
corded. 


UNRECORDED CONVEYANCE: JUDGMENT LIEN. To de- 
feat a prior unrecorded deed or mortgage, it is not enough for 
one to show merely that he is a judgment creditor of the 
grantor, but in addition to this it must appear that his claim or 
lien is evidenced by some instrument “ required to be recorded,” 
and it must also be filed for record before such prior convey- 
ance. 


& PRIORITY OF LIEN. Where land intended to be in- 
cluded in a mortgage is omitted by mistake, and a judgment is 
subsequently recovered aguinst the mortgagor the lien of the 


- judgment creditor is subject to the equity of the mortgage. 


4 Lien of Judgment. The lien of a judgment does not exceed 
the actual interest which the judgment debtor had in the land 
at the time it was rendered; and it is subject to every equity ex- 
isting against the debtor at the time of its rendition. Benneti 
v. Fooks & Moffitt, 1 Neb., 465, overruled. 


Appray from a decree of foreclosure entered by Vat. 
ENTINE, J., in the district court of Cuming county. The 
appeal was taken by The State Bank of Nebraska and 
Kirby & Howe, defendants, who had recovered certain 
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judgments against Malchow, after the recording of a 
mortgage given by him to plaintiffs. Further facts ap- 
pear in the opinion. 


R. F. Stevenson, and Carrigan d& Osborn, for appel- 
lants. 


A judgment lien takes priority over a defective or 
unrecorded mortgage. Van Thorniley v. Peters, 26 O. 
S., 471. Freeman on Judgiwents, Sec. 86. Hopping 
v. Burnam, 2 G. Greene, 39. Holloway v. Plattner, 20 
Iowa, 121. Semple v. Burd,7 8. & R., 288. Jacques 

_v. Weeks, 7 Watts, 261. Martin v. Dryden, 1 Gilman, 
187. Jones v. Jones, 16 Ill., 117. Giteau v. Wisely, 
57 INL, 483. 4 Pick., 252. 10 Pick. 72. 1 Met., 212. 
20 O. S., 68. The same doctrine has been asserted by 
this court. J illey v. Duncan, 1 Neb., 1384. Bennett 
», Hooks, 1 Neb., 465. Uhl v. May, 5 Neb., 157. 


Crawford & McLaughlin, for appellees, cited Lis 
“, Townley, 1 Paige’s Ch., 280; Gouveneur v. Titus, 
6 Paige, 347; Hoadland v. Latourette et al., 1 Green 
Ch., 254; Eppes v. Rundolph, 2 Call, 103-154; Everett 
v. Stone, 8 Story, 447; Lodge v. Tyseley, 5 Sims., 79; 
2 Story’s Equity, §1503 b.; Willard’s Equity Jurispru- 
dence, page 74, 76; itch v. Winchelsea, 1 Peere Wil- 
liams, 277; Prior et al. v. Penpraze, 4 Price Exch.,. 99; 
Legard v. Hodges, 1 Vesey Jr., 417; Lake v. Doud, 10 
Obio, 415; Zouseley v. Touseley, 5 Ohio State, 78; 
Morgan v. Spangler, 14 Ohio State, 12; Wrlley v. Dun- 
can, 1 Neb., 184 


Lagg, J. 


This is an appeal from the district court for Cuming 
county. The action was brought to correct a mistake 
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in the description of mortgaged premises, and at the 
same time to obtain a foreclosure and sale of the lands 
intended to be conveyed. 

That a mistake was made, by which one hundred and 
sixty acres of the land intended to have been conveyed 
was erroneously described as being in section ¢wenty- 
eight instead of section thirty-three, in which it really 
lay, is admitted. And it is not denied that, as between 
the immediate parties to the instrument, the correction 
is within the jurisdiction of the court and should be made. 
Bat equity goes farther than this, and makes good, de- 
fects existing in mortgages contrary to the intention of 
the parties, even against subsequent judgment creditors 
claiming under the party who is bound in conscience to 
correct the mistake. Willard’s Equity Jurisprudence, 
75; Freeman on Judgments, Sec. 359. 

The real controversy is raised by those of the defend- 
ants who, having recovered judgments against the mort- 
gagor, subsequently to the execution of the mortgage, 
now insist that they thereby acquired liens upon the 
lands concerning which the mistake was made, para- 
mount to that of the plaintiffs’ under the mortgage. 

It must be conceded that under our recording act, the 
record of this mortgage furnished constructive notice 
only as to the lands correctly described. As to those 
omitted it must be treated precisely the same as if it 
had remained unrecorded. The mortgagees derived no 
advantage whatever from having placed it on record, 
and thus we have squarely presented the question, as 
between an unrecorded mortgage and a subsequent 
judgment against the mortgagor—which is entitled to 
preference? We have been referred to numerous 
authorities supposed to support the claims of the re- 
spective parties, some holding that the mortgage, and 
others that the judgment in such case, will prevail. But 
most of them Were cases arising under recording acts so 
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different from our own, that they throw very little light 
on the question here presented. 

By Sec. 16, Chap. 43, Rev. Stat. (Gen. Stat., Chap. 
61), it is enacted that: “All deeds, mortgages, and 
other instruments of writing, which are required to be 
recorded, shall take effect and be in force from and after 
the time of delivering the same to the clerk for record, 
and not before, as to all creditors and subsequent pur- 
chasers, in good faith without notice, and all such deeds, 
mortgages, and other instruments, shall be adjudged 
void as to all such creditors and subsequent purchasers 
without notice, whose deeds, mortgages, and other in- 
struments, shall be first recorded: Provided, that such 
deeds, mortgages, or instruments shall be valid between 
the parties. : 

This section, down to the words italicised, is substan- 
tially the same as Sec. 30, Chap. 30, of the Revised 
Statutes of Illinois, which provides that: ‘“ All ‘deeds, 
mortgages, and other instruments of writing, which are 
authorized to be recorded, shall take effect and be in 
force trom and after the time of filing the same for 
record, and not before, as to all creditors and subsequent 
purchasers without notice, and all such deeds and title 
papers shall be adjudged void as to all such creditors 
and subsequent purchasers without notice, until the 
same shall be filed for record.” 

Under the operation of this section the supreme 
court of that state has held that as between an attach- 
ment, or judgment creditor, and the grantee in an unre- 
corded conveyance, the furmer is to be preferred. Jfar- 
tin v. Dryden, et al.,1 Gilm.187. Massey v. Westcott, 
et al., 40 Il., 160. leFudden v. Worthington, 45 Ill, 
362. While there can be no doubt of the soundness of | 
the rule adopted in these cases under the statute of Illi- 
nois, which makes the instrument void “ unéil the same 
shall be filed for record,” it is very clearly inapplicable 
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to ours, which makes it void only as to “such creditors 
and subsequent purchasers,” without notice, whose 
deeds, mortgages, and other instruments shall be first 
recorded.” Therefore to defeat a prior unrecorded 
deed or mortgage, it is not enough for one to show 
merely that he is simply a judgment creditor of the 
grantor, but, in addition to this, it must appear that his 
claim, or lien, is evidenced by some instrnment which, 
in the language of the first clauge of the section, is 
“required to be recorded.” ‘This section evidently has 
no reference whatever to simple judgment creditors who, 
by force of another statute (Sec. 477, code of civil pro- 
cedure), have a general lien upon all of the lands of 
the debtor lying within the county where their judg- 
ments are rendered. That this is so is made apparent 
by reference to the next section, which points out still 
more specifically, if possible, the kind of instruments 
included in section sixteen. It declares that: “They 
shall not be deemed lawfully recorded unless they have 
previously been acknowledged or proved in the manner 
herein prescribed.” 

The great importance of that portion of section sixteen 
which we have put in italics must not be overlooked. 
It imposes a very serious obstacle in the way of a 
creditor, or subsequent purchaser, who seeks to defeat 
one claiming under a prior deed or mortgage. These 
are strong words of limitation, which we find in no other 
recording act to which we have access, save that of Wis- 
consin, which, by sec. 27, provides that: “ Every convey- 
ance of real estate within this state hereafter made, 
which shall not be recorded as provided by law, shall be 
void as against any subsequent purchaser * * * * 
whose conveyance shall first be duly recorded.” 

In Fallass, adm’r, v. Pierce e¢ al., 30 Wis., 443, the 
supreme court of that state had occasion to consider the 
effect of these words, and held: “ Without the deed to 
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such subsequent purchaser jirst upon record the title 
under the prior unregistered deed must still be preferred. 
Under the statutes of the states, to which reference has 
been made, this is not so. It is enough there if the 
subsequent purchaser for a valuable consideration, and 
without actual notice, looks upon the record at the time 
of purchase, and finds no conveyance from his grantor 
there recorded. He is not required to put his deed first 
upon record in order to be protected against prior con- 
veyances from his grantor, but only to do so in order to 
protect himself against subsequent bona fide purchasers, 
for value, from the same grantor, or in the line of 
recorded conveyances from him.” 

We think that this is a very clear statement of the 
proper effect of these words of the Wisconsin statute, 
which, although not identical, are substantially the same 
as those employed in our own. We are aware that in 
the case of Bennet v. Looks & Mofit, 1 Neb., 465, a 
construction of this section of our statute appears to 
have been announced by the territorial supreme court 
the very reverse of that which we now feel constrained 
to giveto it. With all due respect, however, to the court, 
us then composed, we must say that we do not see how 
that conclusion could have been reached without com- 
pletely ignoring the words, “whose deeds, mortgages, 
and other instruments, shall be first recorded.” 

As we have already shown, our recording act confers 
no advantage whatever upon a mere judgment creditor, 
whose lien upon the estate of his debtor is declared by 
another statute. And this lien is a legal one, and does 
not exceed “the actual interest which the judgment 
debtor had in the estate at the time the judgment was 
rendered.”? Brown v. Pierce,7 Wall., 205. It is well set- 
tled that a judgment lien on the land of the debtor is sub- 
ject to every equity which existed against the debtor at 
the rendition of the judgment; and courts of equity will 
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always limit the lien to the actual interest of the judg- 
ment debtor.” Freeman on Judgments, Sec. 357, and 
cases cited. Swarts etal. v. Stees, et al.,.2 Kansas, 236. 

We are of the opinion, therefore, that, under the 
statute in question, the liens of these judgment creditors 
have no standing as against the equitable liens of the 
prior mortgages. And the judgment of the court 
below, being in conformity with these views, it must be 


affirmed. 
JUDGMENT AFFIRMED. 


Francis Moors anp Joan A. EATHERLY, PLAINTIFFS IN 
ERROR, v. Grorce L. Kepner, DEFENDANT IN ERROR. 


a 


Replevin: answer. In an action of replevin, the defendant 
answered “ that he does not unlawfully detain the said goods 
and chattels of the said plaintiff,” etc. Meld, that the answer 
put in issue the plaintiff's right of property and right of 
possession. 


Under the code, the gist of the action is the 
unlawful detention of the property. 


Surety on Replevin Bond. Asa rule sureties upon bonds 
and contracts are entitled to notice of the pendency of an action 
upon such obligations, and they will not be concluded by the 
judgment unless they have had an opportunity to defend; but 
this rule has no application where a surety has signed an under- 
taking for one of the parties in an action of replevin. In such 
case by becoming surety he submits to the jurisdiction of the 
court and is concluded by the judgment. 


ad 


JUDGMENT. In replevin where judgment is rendered in 
favor of the defendant, ordinarily he is entitled to damages for 
the decrease in value of the property, with interest on its entire 
value. If the property cannot be returned the defendant is enti- 
tled to the value of the property at the time the same was taken, 
with interest thereon to the time of trial. 


4. 


Error to the district court of York county. Tried 
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before Posr, J. The facts of the case appear in the 
opinion. 


Lowley & Leese and Edward Bates, for plaintiffs in 


error. 


1. The plea of non detinet admits the right of prop- 
erty in the plaintiff, and only puts in issue the detention 
by the defendant. Ingalls v. Bulkley, 15 Ill., 224. 
Wells v. McClenning, 23 Ill., 358. Homan v. Laboo, 1 
Neb., 204. Bourk v. Riggs, 38 Ill., 320. Chandler v. 
Lincoln, 52 Ill., 74. 1 Chitty Pleadings, 488, 499. 

2. The court erred in rendering judgment against 
Francis Moore as principal, and John A. Eatherly as 
surety, and awarding execution on the same, when the 
said John A. Eatherly has not had his day incourt. No 
man shall be condemned unheard. Powell Appellate 
Proceedings, 106, sec. 9. Gen. Stat., 555, sec. 196. Id, 
668, sec. 906. Freeman on Judgments, 125, sec. 126, 
note. Broom’s Legal Maxims, 112. 

8. The judgment is erroneous. The damages are 
assessed at $50 and a return of the property. The jury 
find the value of the property to be $125; that is the 
highest estimate shown by the testimony. Now in case 
a return cannot be had, the judgment is for $125, the 
valne of the property, and $50 damages for the deten- 
tion, &c., making in all $175. Where the measure of 
damage in an action of trover would be the value of the 
property, to-wit: $125 and interest. Sedgwick on Dam- 
ages, 625, note 1. Sedgwick on Damages, 624, note 1. 
Jennings v. Johnson, 17 Ohio, 154. Garrett v. Wood, 
3 Kan., 231. Hull v. Jenness, 6 Kan., 365. 


George B. France-and W. T. Scott, tor defendant in 
error. 


1. The defendant pleaded the general issue and 
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alleged “that he did not wrongfully detain the said 
goods and chattels from the said plaintiff.” And this plea 
raises all the questions that can arise in an action of re- 
plevin, and property in the defendant can be given in 
evidence under this plea. Oaks v. Wyatt, 10 Ohio, 344. 
‘Ferrell v. Humphrey, 12 Ohio, 112. 2 Nash’s Plead- 
ing and Practice, 834. Walpole v. Smith, 4 Blackf., 
304. Wilson v. Fuller, 9 Kas., 176. Snook v. Davis, 
6 Mich., 156. Craig v. Grant, 6 Mich., 447.- Jansen v. 
Effey, 10 Towa, 227, 281. Ford v. Ford, 3 Wis., 399. 
School District v. Shoemaker, 5 Neb., 36. 

2. A party who signs the undertaking provided for 
in section 1007 of the Code, as surety for the appellant 
in appeal, thereby becomes a party to the suit then 
pending, and is liable to have judgment entered against 
him with his principal, upon failure of his principal to 
sustain his cause, and sec. 37, Gen. Stat., 257, is not 
unconstitutional on the ground that it deprives the 
surety of his day in court. (zldersleeve v. The People, 
10 Barb., 35. Pratt v. Donovan, 10 Wis., 378. Lewis 
». Garrett, 5 How. (Miss.), 434. 


Maxwe tt, J. 


The plaintiff, Moore, brought an action of replevin 
against the defendant in the county court of York 
county for the recovery of a yoke of oxen. On appeal 
to the district court the defendant filed the following 
answer to the petition: 

“And the said George L. Kepner, defendant, now 
comes and for answer to the petition of the said plain- 
tiff says that he does not unlawfully detain the said 
goods and chattels of the said plaintiff, and of this he 
puts himself upon the country.” : 

The court held that the answer put in issue the palin- 
tiff’s right of property and right of possession. This is 
assigned for error. 
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The action of replevin originally lay for the recovery 
of chattels taken by distress. To maintain the action 
there must have been an unlawful taking. 1 Dall., 157. 
2 Bouvier’s L. Dict., 441. Mellor v. Leather, 18 Eng. 
Law and Equity, 239. Pangburn v. Patridge, 7 Johns., 
140. Thompson v. Button, 14 Johns., 87. Jtesley v. 
Stubbs, 5 Mass., 2838. Weaver v. Lawrence, 1 Dall., 
157. Stoughton v. Rappalo, 3 Sergt. and Rawle, 562. 
Galvin v. Bacon, 11 Maine, 28. Sayward v. Warren, 
27 Id., 453. Daggett v. Robins, 2 Blackf., 415. 

But under the code of civil procedure, the gist of the 
action is the unlawful detention of the property. Hag- 
gard v. Wallen, 6 Neb., 271. School District v. Shoe- 
maker, 5 Id., 38. Ferrell v. Humphrey, 12 Ohio, 118. 

An answer, therefore, which denies the unlawful de- 
tention of the property, puts in issue the plaintiff’s 
right to the property and right of possession of the 
same. 

Objection is made that judgment was rendered against 
Eatherly as surety, without notice. Asa rule, sureties 
upon bonds and contracts are entitled to notice of the 
pendency of an action upon such obligations, and they 
will not be concluded by the judgment unless they have 
had an opportunity to defend. But this rule has no 
application where the surety has contracted in reference 
to one of the parties to an action in court in the nature 
of the one at the bar. In such case, by becoming 
surety, he submits to the jurisdiction of the court, and 
is concluded by the judgment. The court therefore did 
not err in rendering judgment against the surety. 

Objection is made that the damages are assessed at 
$50 and a return of the property, and that the value of 
the property was found to be $125. 

Section 191 of the code provides that: “In all cases 
where the property has been delivered to the plaintiff, 
where the jury shall find upon the issue joined for the 
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defendant, they shall also find whether the defendant 
had the right of property or the right of possession only, 
at the commencement of the suit; and if they find either 
in his favor they shall assess such damages as they think 
right and proper for the defendant.” 

Section 7 of the act approved February 26, 1873, pro- 
vides that “ the judgment in the cases mentioned in sec- 
tions 190, 191 and 1041 of the code shall be for a 
return of the property or the value thereof in case a 
return cannot be had, or the value of the possession of 
the same, and for damages for withholding said property 
and costs of suit.” Gen. Stat., 713. Where judgment is 
rendered in favor of the defendant, ordinarily he is en- 
titled to damages for the decrease in value of the prop- 
erty since the time of the replevin, with interest on its 
entire value. If the property cannot be returned, the 
defendant is entitled to the value of the property at the 
time the same was taken with interest thereon to the 
time of trial. 

The verdict is sufficient to sustain a judgment in favor 
of the defendant, although somewhat informal. The 
judgment, however, does not conform to the verdict, and 
is therefore set aside. But as justice appears to have 
been done in the premises, judgment will be rendered 
in this court in favor of the defendant fora return of 
the property and fifty dollars damages, or in case a re- 
turn cannot be had, that the defendant recover from the 
plaintiff the sum of $125, together with the interest 
thereon; and that the defendant recover costs. 


Jupement ACCORDINGLY. 
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Park G. Doxnson, ADMINISTRATOR, PLAINTIFF IN ERROR, V. 
Mary Dosson, AND OTHERS, DEFENDANTS IN ERROR. 


Equity Jurisdiction: AaprpraL. Where a party has been pre- 
vented from complying with the legal requisites to obtain an 
appeal, by the default or absence of the justice or judge of the 
court in which the cause is pending, and not by any default or 
laches on his part, the appeal may be taken and perfected after 
the expiration of the time limited by statute, and such appeal 
must be treated in the appellate court as though it had been 
taken within the time prescribed by law. 


Erexor to the district court for Sewardcounty. Tried 
below before Post, J. 


Norval Brothers and Lowley & Leese, for plaintiff in 
error. 


The court will observe that the accident or surprise of 
which we complain, took place after the term when the 
trial at law was had, and of course, after the power of 
the court who tried the cause had terminated. The 
county court could have granted a new trial within ten 
days by granting an appeal, but after that time it had no 
power to relieve. In general, when it is proper for a 
court of law to grant a new trial, if the application is 
made while that court has such power, it is equally 
proper for a court of equity to do so, if the application 
be made on grounds arising after the court at law has 
ceased to have power. Hilliard on New Trials, 588, 
note a. Colyer v. Langford, 1 A. K. Marshall, 174. 
Horn v. Queen, 4 Neb., 108. Hoskins v. Hattenback, 
14 Iowa, 314. Phelps v. Peabody, 7 Cal., 50. The law 
will protect an individual who, in the prosecution or a 
right, has done all that the law requires him to do, but 
fails to attain his right by reason of the neglect or mis- 
conduct of a public officer. Smiley v. Sampson, 1 Neb.. 
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83. Lytle v. Arkansas, 9 How., 338. Id., 22 How., 
193. 


McKillip & Page, for defendants in error 


In cases where time to appeal is limited by statute 
the appellate court is not authorized to extend the time 
for appealing, though the delay is fully excused, Stone © 
v Morgan, 10 Paige, 615, and cases cited. A party will 
not be aided by a court of equity after a trial at law, un- 
less he can impeach the justice of the verdict, or report, 
by facts, or on grounds of which he could not have 
availed himself before, or was prevented from doing it 
by fraud or accident, or by the act of the opposite party 
without any prejudice or fault on his part. Duncan v. 
Lyon, 3 John, Ch. 351-6. We submit that there is 
laches on the part of the plaintiff—/%rst, In not using 
diligence to ascertain the decision complained of before 
the judge left the state, to-wit, the 12th day of June, 
1876. Second, In not filing the application for an ap- 
peal within the ten days, with the records, which seem 
to have been accessible, or at the office, which was visit- 
ed on divers days from the 7th to the 17th. TZhzrd, In 
not commencing the action earlier. The court will take 
notice of the fact that two terms of the district court in- 
tervened between the time of the decision complained of 
and the institution of this action. An attempted appeal 
was taken to the district court from the county judge’s 
decision, to which motion to dismiss was filed at the No- 
vember term, 1876, for the reason that the appeal had 
not been taken in time. At the May term, 1877, the 
petition was dismissed for that reason. Plaintiffs at- 
torneys then, knowing the point to have been taken that 
the appeal-was irregular, elected to stand upon the ques- 
tion of the regularity of the appeal, otherwise this action 
should have been brought so as to have been before the 
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district court at the May term, 1877. It was not in fact 
commenced until October, 1877. 


Gantt, Cu. J. 


The plaintiff, as the administrator of the estate of Al- 
_ exander Dobson, deceased, rendered, under oath, a final 
account of his administration, to which exceptions were 
taken by Mary Dobson, one of the heirs of the deceased. 
On the fourth of June, 1876, a hearing upon the excep- 
tions was had before the county judge, who then took 
the matter under advisement, and on the seventh, he 
rendered a decree disallowing about six hundred dollars 
of the plaintiffs credits, and on the twelfth, he left the 
county and was temporarily absent until the tenth of 
August following. 

The plaintiff had no knowledge of the disallowance 
having been made until after the judge had left the 
county, and then endeavored to obtain an appeal from 
this decree to the district court, but by reason of the ab- 
sence of the judge from the county, he, without any 
fault or negligence on his part, was prevented from filing 
his application in writing for an appeal within the time 
required by the statute. , 

Upon the return of the judge, the plaintiff filed his 
application, etc., and caused a transcript of the record 
and proceedings of the case to be filed in the district 
court, which appeal, so taken and filed in the district 
court, was, on motion of the defendants, dismissed for the 
reason that the appeal was not taken within the ten days 
required by the statute. These facts are all admitted by 
general demurrer to plaintiff’s petition. The demurrer 
was sustained in the court below and the cause dismissed. 
The plaintiff asks in his petition a new trial, or such re- 
lief as in equity he is entitled to. 

It was strongly urged in the argument for plaintiff 
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that the decree of the county court should be vacated 
and a new trial granted. Asa general rule, equity will 
grant a new trial in cases of newly discovered evidence, 
surprise, fraud, or when a party from some unavoidable 
circumstance, and without any laches or want of reason- 
able diligence on his part, is deprived of the means of 
defense; but the case at bar is not one of this sort. It 
is one in which the party, not by any default or laches 
on his part, but by reason of the absence of the officer, 
was deprived of his appeal within the time required by 
statute. In such case, we think the proper course is to 
have the appeal entered and treated in theappellate court 
as though it had been taken within the time prescribed 
by statute. The maxim is, actus curiae neminem grav- 
abit. 

In Clapp v. Graves, West. L. Monthly, Nov. No., 
1859, the party applied for an order for appeal at the 
proper time, but the court did not announce its decision 
until the time had passed. A motion to vacate the order 
was denied. Daley, J., said: “It isa general rule, when 
an act is to be done within a certain time, in which the 
concurrence of the court is necessary, and the party has 
done all that he is required to do to obtain the decision 
of the court, he is not to suffer by the court’s delay.” 

In Pearson v. Rawlings, 1 East., 405, Lord Kenyon 
said that, “it is by no means unusual to make entries 
of judicial acts mune pro tune by leave of court”; and 
Powell, in his work on Appellate Proceedings (p. 420), 
observes that if the court below refuse to make such en- 
try in a proper case “the appellate court would treat the 
case as though it had been done.” 

In Louderback v. Boyd, 1 Ash., 380, it is held that 
where a party has been prevented from complying with 
the legal requirements to obtain an appeal by the con- 
duct or default of the justice, the appeal may be made 
after the expiration of the time required by the statute 
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and the transcript be filed after the term. JWoble v. 
Houk, 168. & R., 421. 

The law will not permit the plaintiff to be prejudiced 
in his rights by reason of the absence of the judge. It 
gives him ten days within which-to take his appeal; but 
by reason of the absence of the judge he was prevented 
from obtaining his appeal within that time. He was enti- 
tled to do this after the return of the judge. Therefore, 
the decree of the court below in this case is reversed; 
plaintiff's appeal taken from the decree of the county 
court and dismissed by the district court at the May term, 
1877, must be reinstated and the case be proceeded in 
to trial, with the same effect in all respects as though the 
appeal had been taken and completed within the time 
required by the statute. 

DoRke ACCORDINGLY. 


Tromas J. CAMPBELL, APPELLEE, v. Wittiam Neasprrt 
AND Fenicia A. Hotmes, APPELLANTS. 


1. Estoppel. Generally, whether acts or admissions of a party 
shall operate by way of estoppel or not, must depend upon the 
circumstances of each case, and therefore there can be no fixed 
and setiled rules of general application to regulate estoppel ¢n 
pats, as in technical estoppels. 


2. Attachment of Note and Mortgage. The attachment of 
a note and mortgage debt is in effect a seizure of the same, and 
in law is regarded as an assignment to the attaching creditor of 
such note and morigage, and gives such creditor the same right 
to enforce the payment of the money from the garnishee as the 
debtor himself previously had. 


: RIGHTS OF ATTACHING CREDITOR. The attaching cred- 
itor cannot be deprived of the right acquired by virtue of his 
attachment, in such case, unless by a person who has previously 
acquired a valid right to the property thus attached 
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Appzat from a decree rendered by Pounn, J., fore- 
closing a mortgage, given by Nesbitt to Bennett, and by 
him assigned to plaintiff, upon certain lands in Nemaha 
county. 


J. H. Broady, for appellants, cited Wesbitt v. Campbell, 
5 Neb., 429. Boerd v. Scoville, 13 Kan., 32. Mar- 
chand v. Bell, 21 La. Ann., 33. MeDermot v. Donegan 
44 Mo., 85. Estoppels em pazs are not favored. They 
operate to deprive a man of his property without con- 
sideration or consent, and do not obtain except when the 
conduct is fraudulent, or grossly negligent, showing such 
utter disregard of the rights of others as in law amounts 
to fraud. Bigelow on Estoppel, 441 and 467. Henshaw 
v. Bissell, 18 Wall., 271. Spencer v. Carr, 45 N. Y., 
406. Wilcox v. Howell, 44 N. Y., 898. Holden ». 
Putnam Ins. Co., 46 N. Y.,1. Roe v. Jerome, 18 
Conn., 188. But suppose there is an estoppel against 
Nesbitt. Tnereis none against defendant Holmes. As 
to her the case is precisely the same as if the subject of 
estoppel was not in the controversy at all, and never had 
been. She placed that note and mortgage into the cus- 
tody of the law byher garnishment. Drake on Attach- 
ments, 453. By her garnishment she also obtained a 
vested right and privilege in that mortgage—her only 
security of which, by the decision of the district court, 
she is deprived without fault on her part, and without 
title thereto on the part of him to whom the district 
court gave the same. Creditors are entitled to better 
application of the fruits of their diligence. Brashear v. 
West, 7 Peters, 621. Weil v. Tyler, 38 Mo., 545. 


W. T. Rogers, for appellee. 


No brief on file. 
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Gantt, Cu. J. 


This is a foreclosure case, and is brought into this 
court upon appeal. The note and mortgage in the case 
were executed by defendant William Nesbitt to one 
Samuel Bennett. The note became due on the tenth 
day of March, 1872. In 1872 and 1873 the defendant 
Felicia A. Holmes recovered judgments against Samuel 
Bennett and J. F. Bennett, and on the third of July, 
1874, by proper process, she attached the debt due Sam- 
uel on the above note and mortgage, and summoned de- 
fendant Nesbitt as garnishee. On the third of August, 
1874, defendant Nesbitt filed his answer to the garnish- 
ment, and admitted there were about seventeen hundred 
dollars due Samuel Bennett on the note and mortgage, 
which had then been due about two years. On the sixth 
of October, 1874, at a regular term of the district court 
it was “ordered by the court that the said William Nes- 
bitt do pay to the said ” Felicia A. Holmes the sum of 
$945.57, being the amount remaining unpaid on her 
judgment against Samuel Bennett. And on the seven- 
teenth of November, 1874, Samuel Bennett assigned the 
note and mortgage to the plaintiff, Thomas J. Campbell. 

The plaintiff testified, that in the last of October, 
1874, he and Daniel Bennett, son of Samuel Bennett, 
went to see Nesbitt; that he then “asked him it that 
note and mortgage were all right, and he said it is all 
right, go ahead; that he was looking to have $800 in a 
few days from Illinois—may be $1,000, and he would 
get it all and would pay me.” This conversation is ad- 
mitted by Nesbitt in his testimony; but he testifies 
further, that at the time of the October term, 1874, of 
the district court, and for some time, he was in Lllinois, 
and that shortly after his return home, in that month, 
the Bennetts informed him, in his precinct, that noth- 
ing was done in the proceedings against him as gar- 
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nishee, and that he believed they told him the truth 
about the matter. Under these facts, the court below 
found that Samuel Bennett was the owner of the note 
and mortgage at the time of the garnishment, and con- 
tinued to be the owner of the same up to and until the 
transfer of the same to the plaintiff; that defendant 
Nesbitt is estopped from making any defense against the 
plaintiff in this action, and that the rights of defendant 
Holmes, acquired by said proceedingsin garnishment, are 
not such as can be made the foundation of a defense 
against the action of foreclosure by the plaintiff; and 
found all the other issues in favor of plaintiff, and ren- 
dered a decree generally for plaintiff. 

In regard to estoppels en pais, it issaid that from the 
manner in which a party must avail himself of them, it 
is obvious that there can be no fixed and settled rules of 
general application to regulate them, as in technical 
estoppels; that in many and probably most instances, 
whether the act or admission shall operate by way of 
estoppel or not, must depend upon the circumstances of 
each case. ‘The doctrine of estoppel en pais is founded 
upon principles of equity and justice, and is only applied 
to conclude a party by acts or admissions, intended to 
influence the conduct of another, when in good con- 
science and honest dealings he ought not to be permitted ° 
to gainsay them.” Wélcow v. Howell, 44 N. Y., 402; 
8 Ward, 484; 6 Adolph & Ellis, 469. 

Now, from the cireumstances under which the declara- 
tions were made by Nesbitt in the conversation 
with plaintiff as above mentioned, it seems clear that 
what he said can only bh referred to an honest and proper 
motive, and not to any bad faith, or intention to influ- 
ence the conduct of the plaintiff by willful misrepre- 
sentations. But as Nesbitt has not paid the sum 
attached in his hands, he has no defense to the payment 
of this portion of the note and mortgage debt; and there- 
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fore the only matter that concerns him is, that he shall 
be protected against the payment of this sum to both 
plaintiff and the attaching creditor, Holmes. 

There is, however, no difficulty in this respect, for by 
the attachment there was in legal effect a seizure of the 
note and mortgage belonging to Samuel Bennett to the 
extent due from him to Holmes, the attaching creditor; 
and, in law, this seizure is regarded as an assignment of 
so much of the note and mortgage debt to the attaching 
creditor, Holmes; and gives to her the same right to 
enforce the payment of the money by the garnishee that 
the debtor, Bennett, previously had. And the attaching 
creditor cannot be deprived of this vested right acquired 
by her attachment, except by a person who had previ- 
ously acquired a valid right to the property thus at- 
tached. Rushton v. Rowe, 64 Pa. St., 65. Board of 
Education v. Scoville, 13 Kan., 32. Edgarton et al. v. 
Hanna etal., 11 Ohio St., 323. Giddings v. Coleman, 
12 N. H., 153. Therefore, F. A. Holmes is entitled to 
be paid ont of the note and mortgage debt the sum of 
$945.51, with interest thereon from October 6th, 1874, 
and to a decree for that amount, she having, by virtue of 
the proceedings in garnishment, become the owner of 
that amount of the note and mortgage debt. 

' The finding must be, first for defendant Holmes for 
$945.51, with interest thereon from October 6tb, 1874, 
ainounting, with principal and interest, to the sum of 
$1,276.43; and second, in favor of plaintiff for the resi- 
due of the note and mortgage debt with interest thereon. — 
Decree and order of sale of premises 

ACCORDINGEY, 
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McCann v. McDonald & Co. 


D. J. MoCann, Piaintirr in ERROR, v. R. L. MoDonarp 
& Co., DEFENDANTS IN ERROR. 


1. Partnership: practice. M.and S. were sued as surviving 
partners of the firm of R. & Co. No service was had upon 8S. 
Upon the trial of the cause, testimony was introduced tending 
to prove that M. was a member of the firm at the time of the 
death of R., but it appeared that S. was not a member at that 
time. Held, that the evidence against M. was sufficient to sus- 
tain the allegations of the petition, and that the failure to con- 
nect 8. with the firm would not prevent a recovery against M. 


2. Verdict. The verdict of a jury, where the evidence is con- 
flicting, will not be set aside on the ground that it is against 
the weight of the testimony, unless it is clearly so. 


8. - Witnesses. The question of the credibility of the witnesses is 
alone for the jury to determine. 

4 Partnership. Where the existence of a partnership is denied, 
and there is no evidence to establish its existence, the state- 
ment of a party claiming to be a partner binds no one but him- 
self; but this rule bas no application where there is testimony 
establishing the existence of the partnership. Converse o. 
Shambaugh, 6 Neb., 376. 


TxIs cause came up on error from Otoe county. It 
was tried there before Pounn, J., and a jury. 


E. F. Warren, for plaintiff in error. 


The declarations of Rider as to who composed the 
firm are clearly inadmissible tocharge McCann. Pleas 
ants v. Fant, 22 Wall, 116. Converse v. Shambaugh, & 
Neb., 376. McPherson v. Lathbone, T Wend, 216. 
Nelson v. Lioyd, 9 Watts, 22. Cottrell v. Van Dusen, 
22Vt., 511. Jennings v. Estes, 16 Me., 2338. Lambert 
v. Smith, 1 Cranch ©. Ct., 361. Thompson v. Rich~ 
ards, 14 Mich. 172. Bank v. Moore, 18 N. H., 99. 
Pierce v. McConnel, 7 Blackf., 170. Tuttle v. Cooper, 
5 Pick., 414. Dutton ». Woodman, 9 Cush., 255, and 

22 
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cases ad infinitum. A declaration by one of two joint 
parties that the other was not his partner at the time of 
the alleged contract is admissible evidence. Starke v. 
Kenan, 11 Ala., 818. In an action against a partner- 
ship, the declarations of a partner, made before difii- 
eulty arose, and under indifferent circumstances, are 
receivable to show that a co-defendant was not a mem- 
ber of the partnership. Danforth v. Carter, 4 Lowa, 
230. 


G. W. Covell, for defendants in error. 


Where an ostensible or known partner retires from 
the firm he will still remain liable for all the debts and 
contracts of the firm, as to all persons who have pre- 
viously dealt with the firm and have no notice of his 
retirement. Collyer on Partn., 2,368 to 371, 2d edit. 
Gow on Partn., 240 to 252, 38d edit. 2 Bell Comm., 
640, 5th edit. Clapp v. Rogers, 2 Kernan, 283. Pope 
v. Risley, 23 Missouri, 185. Story on Partn., 215. 
Deering v. Flanders, 49 N. H., 225. Zollar v. Jan- 
erin, 47 N. H., 324. Henney v. Atwater, 77 Pa., 34. 
Lyon v. Johnson, 28 Conn.,1. Carmichael v. Greer, 55 
Ga., 116. All the partners may be bound after the dis- 
solution of the partnership by a contract made by one 
partner, in the usual course of business, and in the name 
of the firm, with a person who contracted on the faith 
of the partnership, and had no notice of the dissolution. 
Hunt v. Hall, 8 Ind., 215. To affect the rights of one 
dealing with a partnership firm, actual notice of its dis- 
solution must be brought home to him. Johnson v. 
Totten, 3 Cal., 343. Page v. Brant, 18 Ill., 37. Witi- 
zams v. Bowers, 15 Cal., 321. Ennis v. Williams, 30 
Ga., 691. Vernon v. Manhattan Co., 17 Wend. (N. Y.), 
524. Conro v. Port Henry Iron Co., 12 Barb., 27. 
Fettrech v. Armstrong, 5 Robt., 339. Walliams »v. 
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Birch, 6 Bosw., 299. Lzttle v. Clark, 36 Pa. State, 
114. White v. Murphy, 3 Rich. (S. C.), 369. 


Maxwett, J. 


In the year 1874 the defendants in error brought an 

action against the plaintiff herein, in the district court 

‘ of Otoe county, to recover the sum of $1,516.80. The 
petition was afterwards amended, and the action brought 
against the plaintiff herein and one W. W. Smith, as 
surviving partners of the firm of O. S. Rider and Com- 
pany. No service was had upon Smith. The plaintiff 
in error answered the petition, denying all the facts 
therein stated. 

In 1876 the case was tried to a jury, and a verdict 
rendered against the plaintiff in error for the full 
amount claimed in the petition. The cause is brought 
into this court by petition in error. 

The plaintiff insists that the proof fails to show that 
McCann and Smith were surviving partners of O. 8S. 
Rider and Company. And therefore the proof that 
McCann was a partner does not sustain the allegations 
of the petition. It is a sufficient answer to this objec- 
tion to say, that there is proof tending to show that 
McCann was a partner in the firm of O. S. Rider and 
‘Co., and therefore liable for the payment of the part- 
nership debts. McCann claims that the partnership 
was dissolved on the first day of June, 1871, and that, 
at that time, he ceased to bea member of the firm. The 
sole quéstion, therefore, for the consideration of the 
court is, does the testimony show that McCann was in 
fact a member of the firm of O. 8. Rider and Co. after 
the first day of June, 1871? If it does, the judgment 
must be affirmed. If not, the judgment must be re- 
versed. 

_ McCann testifies that the partnership ceased on the 
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first day of June, 1871, he having on that day sold his 
interest therein to his partner, O. 8. Rider, for the sum 
of $5,000, and that he received a note therefor, signed 
O. S. Rider and Co., which note he endorsed and had 
discounted at the Nebraska City National Bank. And 
that the note of O. S. Rider and Co., for $5,000, held by 
the bank, was received by him from Rider on the sale of 
his interest in the firm, and was not given by the firm 
while he was a member thereof. 

W. W. Bell, who was vice-president of the Nebraska 
City National Bank in the year 1871, testifies that the 
plaintiff was at that time president of the bank, and 
that between the first day of August, 1871, and the first 
day of January, 1872, he (the plaintiff in error) told him 
that he was a member of the firm of O. 8. Rider and 
Co. And that after August Ist, 1871, the bank dis- 
counted two notes for O. S. Rider and OCo., one for 
$5,000 and one for $925, the plaintiff in error signing 
O. S. Rider & Co.’s name to the notes and presenting 
them himself for discount. He also testifies that after 
August 1st, 1871, the plaintiff in error told him that he 
had $5,000 in the firm of O. 8. Rider and Co., and also 
about January or Febrnary, 1872, plaintiff in error told 
him that O. S. Rider and Co. owed him (plaintiff) 
$1,000 for his share of the profits for the year’s business. 

Mary H. Rider testifies that she was the wife of O. 8. 
Rider; that she was in the store of O. S. Rider & Co. 
from 1867 to 1872, and saw the books and helped tend 
the store, and that she had no knowledge of the dissolu- 
tion of the firm in 1871: 

J. W. Latham testifies that in 1872 the plaintiff in 
error told him that he had a (business) house in Shenan- 
doah, Iowa, and that witness might perhaps make some 
arrangements with them (to sell plows); he did not know 
how they were stocked up. 

George L. Worley, cashier of the Nebraska City Na- 
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tional Bank, produced the book in which the discounts 
of the bank were entered, from which it appears that the 
bank discounted the notes of O. S. Rider and Company 
heretofore referred to on. the fourteenth day of August, 
1871. There is other testimony tending to prove the 
existence of the partnership, to which it is unnecessary 
to refer. The plaintiff in error endeavored to explain 
several of these transactions, so as to make it appear 
that he was not a member of the firm after the first day 
of June, 1871. The question of the existence of the 
partnership is purely one of fact, and was properly sub- 
mitted to the jury. The question of the credibility of 
the witnesses is alone for the jury to determine. The 
rule is well settled that the verdict of a jury, where the 
evidence is conflicting, will not be set aside on the 
ground that it is against the weight of testimony, unless 
it is clearly so. But in this case there is a clear pre- 
ponderance of testiinony in favor of the verdict. 

The instructions asked by plaintiff’s counsel were not 
applicable to the testimony, and were properly refused. 
As to the declarations of Rider, that the plaintiff in error 
was a member of the firm of Rider & Co., it is sutticient 
to say that where the existence of a partnership is 
denied, and there is no evidence to establish its exist- 
ence, the statement of a party claiming to be a partner 
binds no one but himself. Converse v. Shambaugh, 4 
Neb., 376. But this rule has no application where there 
is testimony establishing the existence of the partner- 
ship. ; 

From a careful examination of the testimony it is ap- 
parent that the verdict is fully sustained by the evidence. 
It is also apparent that no error, prejudicial to the 
plaintiff in error, has occurred on the trial of this cause. 
The judgment must therefore be affirmed. 

In affirming the judgment we place no reliance what- 
ever on the fact that, if the firm was dissolved, as 
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claimed by McCann, on the first day of June, 1871, no 
notice of the dissolution was given or brought to the 
knowledge of the defendants in error, as they have en- 
tirely failed to make a case that would entitle them to 


recover on that ground alone. 
JUDGMENT AFFIRMED. 


Suuon REINeMAn, APPELLEE, Vv. Tae Covinaron, CoLumsus 
anp Brack Hitrs Ramtroap ComMPAnNy, AND OTHERS, 
APPELLANTS. 


1. Constitutional Law: aID TO RAILROAD COMPANIES: LEG- 
ISLATIVE DISCRETION. Until the adoption of the constitution 
of 1875, the whole matter of municipal aid to works of internal 
improvement was within the sole control of the legislature, and 
subject to no restraint other than such as that body saw fit to 
impose. 


po 


Section 2 of article XII of the constitution is to be taken 
as restrictive only upon the exercise of legislative discretion in 
the authorization of county and municipal indebtedness in aid 
of railroads and other internal improvements. It fixes a 
boundary beyond which the legislature cannot go, but within 
which its authority is still supreme. 


The act of February 15th, 1869, as amended March 34d, 
1870, and February 17th, 1875, enabling counties, cities, and 
precincts to issue bonds to aid works of internal improvement, 
in force at the adoption of the new constitution, is not in con- 
flict with section 2, article XII, of that instrument, and is still in 
full force. 


a 


As the law stands there is no warrant for creating a 
county indebtedness, in aid of internal improvements, exceed- 
ing in the aggregate ten per cent of the assessed value of the 
taxable property within the county. And even this must have 
been authorized by at least two-thirds of all the votes cast on 
the proposition to extend such aid. 


Where 8 county votes aid to a railroad company in ex- 
cess of the amount authorized by law, it is simply a void act, 
conferring no authority on the county commissioners to issue 
the bonds of the county in any amount whatever. 
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Tus case came here upon appeal on part of defend- 
ants from a decree rendered by Vauentine, J., in the 
district court for Cuming county. The cause was heard 
upon a demurrer to the petition, demurrer overruled, 
and injunction, to restrain issuance of bonds, made 
perpetual. 


Joy & Wright, James Britton, and O. P. Mason, for 
appellant. 


J. B. Barnes, for appellee, with whom was John M. 
Thurston, for Union Pacific Railroad, intervening by 
leave-of court. 


Laxz, J. 


This is an appeal from the district court for Cuming 
county. The action was brought to obtain an injunc- 
tion restraining the board of county commissioners of 
Wayne county from issuing certain bonds voted by the 
electors of the last named county to aid in the construc- 
tion of a railroad by the defendant company, into and 
through that county. These bonds were voted at an 
election held since the adoption of our present constitu. 
tion, and they amount to more than ten per cent., being 
in fact nearly fifteen per cent. of the assessed value of 
the taxable property within the county when the elec- 
tion took place. And the petition shows that when 
said bonds were voted: “There was no indebtedness of 
the said county or any of the subdivisions thereof for 
the construction of railroads or other works of internal 
improvement.” : 

The principal questions presented for our considera- 
tion, and the only ones which we shall determine, call 
for a construction of Sec. 2, Art. XII, of the constitu- 
tion, which declares that: ‘No city, county, town, pre- 
cinct, municipality, or other subdivision of this state,- 
shall ever make donations to any railroad or other work 


312 SUPREME COURT OF NEBRASKA. 


Reineman v. C. C. & B. H. R. R. Co. 


of internal improvement, unless a proposition so to do 
shall have been first sabmitted to the qualified electors 
thereof at an election by authority of law; provided, 
that such donations of a county, with the donations of 
such subdivisions in the aggregate shall not exceed ten 
per cent of the assessed valuation of such county; pro- 
vided, Surther, that any city or county may, by a two- 
thirds vote, increase such indebtedness five per cent in 
addition to such ten per cent.” 

It will not be claimed that, in the absence of any law 
either statutory or constitutional, the electors of a county 
or municipality could impose an indebtedness of this 
sort that would be binding upon the inhabitants thereof. 
Very clearly they could not. Neither will it be denied 

- we think, that, in the absence of all constitutional re- 
striction, the legislature could, by a suitable enactment, 
authorize such aid in any amount which the people 
might see fit to vote. Indeed, until the adoption of our 
present constitution this whole matter of municipal aid 
to works of internal improvement was within the sole 
control of the state legislature, and subject to no re- 
straint other than such as that body in its wisdom saw 
fit to impose. This being so, the section of the consti- 
tution above quoted must be considered as restrictive 
only upon the exercise of legislative discretion in the 
authorization of county and municipal indebtedness to 
aid in the construction of railroads and other works of 
internal improvement. It fixes a boundary beyond 
which the legislature cannot go, but within which its 
authority is still supreme. The constitution does not, of 
its own force and independently of the legislature, as- 
sume to authorize the people to vote such aid, but, on 
the contrary, the necessity of legislative permission and 
direction is expressly recognized. It in plain terms de- 
elares that no such donation shall be made unless a 
_ proposition to do so shall be first submitted to the quali- 
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fied electors of the district, “at an election by authority 
of law.”? The words, “authority of law,” can refer only 
to an act of the legislature—the law-making power 
under the constitution—duly passed and approved. 

At the time of the adoption of our present constitu- 
tion the act of February 15th, 1869, as amended March 
3d, 1870 (Gen. Stat., 448), and again February 17th, 
1875 (Laws 1875, p. 87), enabling counties, cities, and 
precincts to issue bonds to aid in the construction of 
works of internal improvement, was in full force. By 
the first section of this act the total aid that could be 
afforded was limited to ten per cent of the assessed value 
of all the taxable property in such county or city. And 
by the amendment of February 17th, 1875, a majority 
of two-thirds of all the votes cast upon the proposition 
to extend the aid was necessary to its validity. This 
law is in no particular in conflict with the section of the 
constitution under consideration. It is clearly within 
the limits there fixed for the exercise of legislative dis- 
cretion, and must be given full force and effect. We 
conclude therefore that, until the legislature shall by 
suitable act change the existing statutory law so as to 
authorize it, there is no warrant for creating a county 
indebtedness in aid of internal improvements, exceeding 
in the aggregate ten per cent of the assessed.value of the 
taxable property within the county furnishing such aid. 
And further, that by the amendment of February 17th, 
1875, such aid must have been authorized by at least 
two-thirds of all the votes cast on the proposition to ex- 
tend such aid. 

It was urged in argument with much plausibility 
by counsel for the defendant that, in addition to the act 
of 1869 as amended, no further legislation was necessary 
to enable a county to extend its aid to the full constitu- 
tional limit, viz: fifteen per cent of the assessed value 
of its taxable property. ut this view can be sustained 
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only on the theory that the constitution of its own force 
invests counties with some inherent power entirely be- 
yond the control of the legislature, which we regard as 
wholly untenable. As betore shown, this constitutional 
provision is essentially restrictive in its operation, but, 
within the boundaries which it sets, the whole matter is 
left to the legislative authority, which, by the constitu- 
tion itself (Sec. 1, Art. III), is vested in the senate and 
house of representatives. 
It was further urged that even if it should be held 
that the proposition as submitted to the electors was in 
excess of the amount authorized to be voted, still to the 
amount of at least ten per cent of the valuation it was - 
valid, and to that extent the contract between the county 
and the railroad company should be upheld. In sup- 
‘port of this proposition we are referred to several 
authorities, particularly the case ef Leavitt v. Palmer, 3 
N. Y., 19, which hold to the well established doctrine, 
that where a contract contains distinct provisions, some 
of which are legal and others illegal, the former, under 

. certain circumstances, will be upheld, although the lat- 
ter are declared void. 1 Parsons on Contracts, 380. But 
the case before us is clearly not within this rule. The 
proposition submitted to the electors was an entirety, 
and indivisible. It exceeded the statutory limit, and 
was therefore wholly unauthorized. The election was 
simply a void act, conferring no authority whataver upon 
the board of county commissioners to issue the bonds of 
the county in any amount whatever. 

In the view which we take of the case it becomes un- 
necessary to determine whether, under the constitution, 
even if the legislature had authorized it, the whole 
amount of the fifteen per cent of the valuation can be 
donated to a single enterprise and be voted at one elec- 
tion, and therefore we abstain from the expression of an 
opinion upon that question. But it may not be entirely 
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out of place to suggest that we have not as yet been able 
to discover how it is possible to increase an indebtedness 
which as yet has no existence. se 

The jadgment of the court below, being in accord with 
the views of this court, is affirmed, and the injunction 
heretofore granted is made perpetual. 


JUDGMENT ACCORDINGLY. 


H. W. Curtis & Co., pLaintirrs IN ERROR, Vv. M. B. 
CUTLER, DEFENDANT IN ERROR. 


1. Pleading: REPLEVIN: AVERMENTS OF PETITION. The gen- 
eral avermenis in a petition in replevin that the plaintiff “has 
a special property in the goods, that he is entitled to the imme- 
diate possession thereof, and that they are wrongfully and 
unjustly detained from him,” are mere propositions of law. 


2. 


EVIDENCE. An objection to the admission of 
any evidence on the ground that the petition does not state a 
cause of action, may be taken at any time during the progress 
of the trial, and is not waived by answer or failure to demur. 
The objection is in the nature of demurrer ore tenus to the peti. 
tion, and if it is totally defective, it is error to admit any evi- 
dence under such pleading. 


: DEFECTIVE PETITION: JUDGMENT. If a party 
proceeds to trial on such defective petition, which states no 
cause of action, he cannot, after verdict, and motion to set aside 
the same, take judgment on such verdict by then filing a peti- 
tion setting out a cause of action. 


Error to the district court of Saunders county: 


It was un action in replevin brought by M. B. Cutler, 
sheriff of Cass county, Nebraska, the defendant in error, 
to recover the possession of specific personal property, 
ander section 182 of civil code. Trial had before 
Gastin, J.. and ajury. Verdict for Cutler, upon which 
judgment was rendered. 
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M. H. Sessions, for plaintiff in error. 


The petition does not state a cause of action. Turner 
v. Foby, 8 N. Y., 198. Cornell v. Barnes, 7 Hill, 35. 
Loomis v. Wheeler, 18 Wis., 524. The defect was not 
waived by answering, and the court erred in permitting 
evidence to be introduced under the same against the 
objection of the plaintiff in error. Scofield v. Whitlegee, 
49 N. Y., 859. Garner v. McCollough, 48 Mo., 318. 
Saulsbury v. Alexander, 50 Mo., 142. Smith v. Weage, 
21 Wis., 440-42. Hays v. Lewis, 17 Wis., 210. Arm- 
strong v. Gibson, 81 Wis., 66. Antisdel vu. RB. BR. Co., 
26 Wis., 145. The petition stating no cause of action, 
and the plaintiff in error objecting to any evidence being 
received for that reason, the objection should have been 
sustained, and the action dismissed. Brewer v. Otoe 
County, 1 Neb., 384. Eaton v. Bartscherer, 5 Neb., 469. 
Harris v. Harris, 10 Wis., 468. 


George S. Smith, for defendant in error, 


That there is sufficient alleged to state a cause of 
action in an action for the recovery of the possession of 
personal property, I think is clear under the authorities. 
McCraw v. Welch, 2 Colorado, 284. Oaks v. Hyatt, 10 
Ohio, 344. Grey v. Karl, 13 Towa, 188. dfindin v. 
Elsas, 36 N. Y., 66. Simons v. Lyons, 55 N. Y., 671. 
Levin v. Russell, 42 N. Y., 251. Where the intent of 
the pleader clearly appears from the pleading it can only 
be attacked by motion; demurrer will not lie. Burr v, 
Boyer, 2 Neb., 266. Olcott v. Carroll, 39 N. Y., 486. 
If demurrer will not lie, the objections urged by the 
plaintiff are in the nature of a demurrer and are not well 
taken. 


Gantt, Cu. J. 


At the commencement of the trial the plaintiffs in 
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error, who were defendants in the court below, “ ob- 
jected to the introduction of any evidence, upon the 
grounds that under the pleadings in the case, the defend- 
ant in error, who was plaintiff below, was not entitled 
to recover.”? In other words, the grounds of objection 
are substantially, that the petition states no cause of ac- 
tion. The objection was overruled, but in the progress 
of the trial, the defendant in error, by leave of court, 
filed an amended petition, to which the same objections 
were made to the admission of any evidence, and over- 
ruled. 

In Rothe v. Rothe, 31 Wis., 572, it is said such 
an objection to the admission of evidence “is in the 
nature of a demurrer ore tenus to the complaint, and 
upon such demurrer, as upon any other, the court must 
determine from the facts alleged what the cause of ac- 
tion stated, or intended to be, is, and whether snch state- 
ment is sufficient.” Garner v. McCullough, 48 Mo., 
318. The original petition does not state one essential 
fact which is requisite to constitute a cause of action in 
replevin. The general averments in the amended peti- 
tion of the defendant in error, that: “he has a special 
property in the goods and chattels (describing them), 
and that he is entitled to the immediate possession 
thereof, and that they are wrongfully and unjustly de- 
tained from him,” are mere propositions of law; and it 
seems Clear that the facts pleaded do not support these 
averments. In this petitidn it isaverred that: “by vir- 
tue of am execution issuing from the county court of 
Cass county, issued upon the order of plaintiff in execu- 
tion upon two judgments rendered in said court in favor 
of Vallery and Roffner, and against E. F. Bouton. 
Plaintiff further says that said judgment and execution 
has never been satisfied.” That is all that is said 
about this execution, and then proceeds as follows: 
“And by virtue of two executions directed to the plain- 
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tiff and sheriff of said county, this plaintiff levied upon 
said goods and chattels as the property of E. Bouton.” 
It is averred that one execution was issued upon two 
judgments of Vallery and Ruffner, but there is no aver- 
ment that this execution was levied on the goods in con- 
troversy, or upon any property whatever. In respect of 
the two executions mentioned in the next paragraph of 
the petition, it is impossible to imagine with any degree 
of certainty whence they were issued. There is no refer- 
ence to any thing stated in the preceding paragraph of 
the petition, and there is no allegation that they were 
issued upon the judgments of any court whatever, and 
_no direct averment that the goods levied were the prop- 
erty of E. Bouton. In all these respects the petition is 
fatally defective. It is said that the essential facts must 
be stated in unequivocal language, and must not be left 
to be inferred; and that the language of a pleading, if 
even doubtful, is to be construed most strongly against 
the pleader. Moore v. Besse, 30 Cal., 570. The objec- 
tion that the petition does not state facts sufficient to 
constitute a cause of action, may be taken by way of 
objection to the evidence at any tinie during the progress 
of the trial, and it is not waived by answer or failure to 
demur. Smith v. Weage, 21 Wis., 442. Armstrong v. 
Gibson, 31 Ibid, 67. Smith v. Whitney, 22 Ibid, 488. 
But after verdict and a motion to vacate the same and 
for a new trial, the defendant in error moved the court 
for leave to file an amended petition, which was granted. 
This petition sets out a cause of action; but we are of 
opinion that, under the circumstances of this case, this 
petition filed at this late period cannot avail the defend- 
ant anything. It is not a case in which a defective 
petition had been filed, or in which there is a variance 
between the proofs and the pleadings. ‘It is well set- 
tled that nothing will be presumed to have been proved, 
even after verdict, except what is alleged, or necessarily 
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implied from what is alleged, and that where the plead- 
ings contain no allegations of facts showing a cause of 
action, it will not be cured by verdict.” Harris v. 
Harris, 10 Wis., 468. In such case, in law there is no 
issue of fact to be tried, there is no material averment 
of facts showing a cause of action, and nothing can be 
presumed to have been proved in such acase. The pre- 
tended pleading is, in effect, nothing more than a paper 
filed, containing the names of certain persons. It is con- 
ceded that our statute of amendments, in. furtherance 
of justice, should be liberally construed when such 
ainendments are consistent with the rights of the parties 
interested. And though it has been said that the dis- 
cretion of the court to allow amendments is generally 
presumed to have been properly exercised, still a revis- 
ing court will always regard such discretion a legal 
discretion, and will carefully look into the circumstances 
and extent of its exercise, for unless such discretion be 
cautiously and prudently exercised the amendments may 
result, not in the furtherance of justice, but in a wrong 
to the opposite party. Doty v. Ttigour, 9 Ohio St., 533. 

In the case at bar, both the original and gusended 
petitions were totally defective. Neither of them would 
sustain a verdict or judgment in favor of defendant in 
error, and he could claim no right under them; there- 
fore, the overruling of the objections taken by plaintiffs 
in error to admission of any evidence was error. 

They had a right to rely on these objections, because 
there was no cause of action set out in the petition; and 
as said in 20 Wis., 242, “it is obvions that this case is 
not within the provisions of the code respecting amend- 
ments of the petition in case of a variance. That applies 
only when there is a cause of action set out in the peti- 
tion.” 

The code provides that the petition “must contain a 
statement of the facts constituting the cause of action, 
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in ordinary and concise language, and without repeti- 
tion.” This is imperative, and if a party will proceed 


to trial without such petition, and espevially against the | 


objections of the adverse party, he cannot, after verdict 
and a motion to set aside the same, take judgment upon 
such verdict by then filing a petition setting out a cause 
of action. 

Again, the evidence as shown by the record does not 
sustain the judgment even upon the petition filed after 
verdict. It is averredin this petition that the defendant 
in error seized and levied upon the property in contro- 
versy by virtue of two executions, issued upon two sepa- 
rate judgments recovered in the county court of Cass 
connty. The judgment rendered in this case is for the 
full amount of these two judgments, but the record 
clearly shows that there was no evidence whatever as to 
one of these judgments. Therefore, if the petition filed 
after verdict could be considered and taken ag an 
amended petition in the case, still the verdict and judg- 
ment are not sustained by the evidence, and must be set 
aside. The judgment of the court below is reversed and 
the cause remanded, and upon payment of costs accrued 
after the commencement of the trial the defendant in 
error may file the proper petition and proceed to the 
trial of the cause. 

JUDGMENT ACCORDINGLY. 


Warren CLovuca, PLAINTIFF IN ERROR, V. Tor State oF 
NEBRASKA, DEFENDANT IN ERROR. 


1. Practice: BmL oF EXCEPTIONS. Arguments of counsel on 
questions raised during the trial, and the remarks of the court 
in deciding them, serve no useful purpose in bill of excep- 
tions, and should be omitted. 


. 
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SUPPRESSION OF DEPOSITION: EXCEPTION. When a 
deposition taken on behalf of the defendant in a criminal case 
as to his good character is suppressed, and no exception taken, 
the correctness of the ruling cannot be questioned on error in 
the supreme court. 


8. : : The taking and preserving of excep. 
tions in criminal cases’are governed by the rules established in 
such matters in civil cases. 2 


4. Jury: IRREGULARITIES IN IMPANELING. Mere irregular. 
ities in the impaneling of the jury, not excepted to at the time, 
are wai i, and cannot afterward be taken advantage of. 


Five of the original panel of twenty-four jurors 
having Leen excused for cause, thereupon the selection of the 
trial jury was proceeded with without first filling the places of 
those excused. Held, proper practice. 


6& Meeting and Adjournment of Court: PRESUMPTION. 
The recoid shows that on the 31st of January the court ad- 
journed until the following morning at 9 o’clock. There was 
no formal entry, tn the record of the case, of the opening of the. 
court on t.1e ist day of February, but it did appear that on 
“Friday, February 2d, 1877, court met at nine o’ciock a.m, 
pursuant to adjournment.” It was objected to the record that 
it showed there was a failure of the court to meet according to 
the adjournn ent of the 31st of January, and that consequently 
the term mus be considered as having lapsed. Held, that by 
the entry of February 2d, reciting that the court convened on that 
day, “pursuant to adjournment,” it was sufficiently shown that 
the court must have been in session on the first day of Febru- 
ary. Held further, that to make such objection available it 
must be shown, «firmatzvely, that there was a failure of the 
court to meet, or i continuance in legal session will be pre- 
sumed so long as 1 isiness is transacted as of that term, up ta. 
the time appointed ‘or the next regular term. ; 


%. Evidence: ADMISSION OF IMMATERIAL EVIDENCE: WHEN: 
GROUND FOR NEW TIAL. To make the admission of imma-. 
terial testimony grou: d for a new trial, it must at least have: 
tended to prejudice th accused. 


CONDUCT AND PEARANCE OF PRISONER: EVIDENCE 
AGAINST HIM. The conduct and appearance of the prisoner 
about the time of the discovery of the homicide with which he 
is charged, as well as liis declarations concerning it, are ad. 
missible in evidence aga ast him. 
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BUSINESS AND SOCIAL RELATIONS BETWEEN THE PRI8- 
ONER AND THE DECEASED—EVIDENCE. The theory of the 
prosecution being that the homicide was committed by the 
prisoner to enable him to possess himself of his brother’s prop- 
erty, the business and social relations subsisting between them 
not only just about the time of the murder, but also for a rea 
sonable time before, are competent evidence. 


10. 


: .PAYMENT OF MONEY BY PRISONER. And where it is 
shown that the deceased was possessed, just before his death, of 
a considerable sum of money, it is competent for the prosecu- 
tion to prove payments of money by the prisoner just before, as 
well as after, the homicide was committed. 


11. 


PAYMENTS OF MONEY TO PUBLIC OFFICER: PROOF OF 
MEMORANDUM FROM RECORDS. When a public officer is called 
to testify as to payments of money to him in his official 
capacity by the prisoner, it is proper practice to permit him to 
refresh his recollection from extracts which he has taken from 
his own official records, without producing the original. Nor 
does the fact that the statute permits certified copies from such 
records to be given in evidence preclude the proof of such pay- 
ments by the oral testimony of any witness who saw them made. 


ORDER OF PROOF. The order in which the evidence 
for the prosecution shall be introduced is within the discretion 
of the judge presiding at the trial. 


12. 


13. 


COMPARISON OF BOOT WITH FOOT-PRINT: OPINION OF 
WITNESS NOT COMPETENT: EXCEPTION NECESSARY. It is not 
competent for a witness testifying of a comparison made be- 
tween one of the prisoner’s boots and a bloody foot-print found 
near the place where the homicide was committed, to give his 
opinion as to whether that boot made the track; but where a 
witness expresses such opinion and no objection is made until 
after verdict, it furnishes no ground for a new trial. 


14. 


: The general rule that, in proving a compari- 
son between a boot of the prisoner and a track claimed by the 
prosecution to have been made by him at the time the murder 
was committed, it must be shown that such comparison and 
measurements were made before the boot was placed upon the 
track, has no application where the imprint is such that no 
change could be effected in its appearance by placing the boot 
upon it. 


15. Witness: COMPETENCY OF WITNESS AS TO DECLARATIONS 
MADE BY PRISONER. It is not necessary to the competency of 
a witness called to testify as to what he had heard the prisoner 
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say, that he should have heard all he said on that occasion; if 
what he heard be sufficient to carry an intelligible idea respect 
ing the commission of the offense, it may be given in evidence 
against him. ‘ 


STATEMENTS MUST BE VOLUNTARY: MUST NOT BE 
UNDER OATH. The statements of a prisoner to be competent 
evidence must have been voluntarily made. If made under the 
obligations of an oath they are not voluntary as a general rule. 
But when the person, although he be subsequently charged 
with the offense, appears voluntarily, and gives his testimony 
before any accusation has been made against him, his state- 
ments, although under oath, are admissible. 


Practice: cCROSS-EXAMINATION: NEW MATTER. If a party 
on the cross-examination of a witness examine him as toa 
matter not alluded to in chief, he thereby makes the witness 
his own, and, on this point, should not be permitted to cross-ex- 
amine him. 

NOT ERROR TO PERMIT THE PROSECUTOR TO RE-OPEN 
cask. It is not error to permit the prosecutor to re-open his 
case, and introduce further evidence in chief, even after the ex 
amination of witnesses for the defense has commenced. 


VERDICT: SIGNATURE OF FOREMAN. ‘The foreman of 
the jury not having affixed his official character to his signa 
ture when the verdict was brought into court, it was not error 
to permit him to do so in open court and in the presence of the 
jury before they were discharged. 

INSTRUCTIONS NEED NOT BE REPEATED: REASON FOR 
REFUSAL NEED NOT BE GIVEN. When instructions are re- 
quested which, although expressed in language somewhat 
different, are substantially the same as those already given, it is 
not error to refuse them, Nor is it error, under our system of 
instructing juries, for the court to fail to give the reason for 
such refusal. 


SUFFICIENT PROOF. It is not error for the court, in 
speaking of the legal presumption of innocence, to say to the 
jury that, unless this presumption is overthrown by “sufficient 
evidence,” the defendant must be acquitted. The use of ihe 
term, “sufficient evidence,” could not have led the jury to 
understand that they were at liberty to convict on a mere pre- 
ponderance of evidence, especially when, in a subsequent part 
of the charge, they were told that “the proof must be such as to 
satisfy them beyond a reasonable doubt” of the existence of all 
the facts necessary to constitute his guilt. 
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MOTIVE TO COMMIT THE CRIME: ABSENCE OF PROOF 
or. When the evidence fails to show some motive on the part 
of the accused to commit the crime charged, this is a circum- 
stance in favor of his innocence which the jury should consider, 
together with all the other evidence, in making up their ver. 
dict. But itis not error for the court to refuse to charge the 
jury that the absence of such motive “ought to operate 
strongly” in favor of the accused, this being a matter for the 
jury alone to determine. 


22. 


JURORS: COMPETENCY OF: EXPRESSIONS OF OPINION. 
Where a juror, on his votre dire examination, in answer to 

’ questions put to him by the district attorney, stated that he did 
not think he had formed or expressed an opinion as to the 
prisoner’s guilt, but at the same time admitted that he had 
“talked with the neighbors about the case,” and that he had 
“explained to some (of his neighbors) since it occurred,” who 
did not know about it; and the juror was accepted without ex- 
amination, or objection, on the part of the prisoner, it makes a 
case for the application of the rule, that if a prisoner neglect to 
avail himself, before the trial, of any of the means which the 
law provides for ascertaining whether a juror is prejudiced, he 
will not be entitled toa new trial on that ground. 


24. : . Before a motion for a new trial can be prop- 
erly granted on the ground of a previous expression of opinion 
by a juror, unfavorable to the accused, it must appear by the 
affidavits of both the prisoner and his counsel that neither of 
them had any knowledge before the verdict was rendered of 
the expression of such opinion, 


Tuis was an indictment against the plaintiff in error, 
Warren Clough, for the murder of his brother, Nathan 
Clough, at Seward, Seward county, on the first day of 
May, A.D. 1876. The cause was taken, upon a change 
of venue, and tried in the district court for York county, 
before Post, J., at a term of court held in January and 
February, 1877. The jury returned a verdict of guilty, 
and the plaintiff in error was sentenced to. be hanged in 
York county, on the thirteenth day of July, A.D. 1877. 
He thereupon sned out this writ of error. The record 
in the case is very voluminous, and it is impracticable to 
give even a condensed statement of the testimony, either 
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of the chain of cirenmstances tending to show the guilt 
of the prisoner, or the matters set up in defense. Nor 
is this necessary to an understanding of the points 
passed upon by the court. The judgment of the court 
below was affirmed by this court, and execution of the 
sentence fixed to take place on Friday, June 7, 1878. 
The sentence was afterwards commuted by the governor 
of the state to imprisonment for life. 


Norval Bros., 0. P: Mason, and J. BR. Webster, for 


plaintiff in error. 


1. It is error to require defendant to challenge until 
twelve competent jurors arein the box. It isso held in 
both civil and criminal cases to be error. TZaylor v. W. 
P. R. B., 45 Cal., 328. State v. DeRocha, 20 La. An., 
356. U.S. Digest, 1 Series, page 390, Sec. 185, 186. 
State v. McCanon, 51 Mo., 27. Morgan v. State, 20 
La. An., 442. People v. Scoggins, 37 Cal., 676. 

2. It was error to overrule the cross interrogatory to 
the witness, Lee Weldon. (See p. 340.) People v. 
Strong, 80 Cal., 151, 158-9. Chambers v. State, 26 
Ala., 59, 68. Com. v. Goddard, 14 Gray, 402, 404. 
Chambers v. Allison, 10 Mich., 460, 477, and 83 Mich., 
419. Long v. State, 22 Ga, 40. Lhodes v. Com., 48 
Pa. St., 396, 400, 401. People v. Mavis, 3 Cal., 106. 
The moving of the bed to the barn was a fact. The de- 
ceased going to the barn to sleep was a fact. They were 
proved, and brought into the case by the prosecution, 
and every fact connected with these facts, within the 
knowledge of the witness, was a proper subject for cross- 
examination. It is a general rule that the declarations 
of parties at the time of a transaction are usually re- 
ceived in evidence as a part of the res gestae. Ogden v. 
Peters, 15 Barbour, 560. Davis v. Phillips, 63 N. Car., 
207. Stauffer v. Young, 39 Penn. St.,455. Chaney v. 
State, 31 Ala., 342. 
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3. There is error in giving to the jury the 8th in- 
struction and the first instruction numbered 25 (of which 
number there are two), for these instructions clearly 
allow the jury to convict on the mere preponderance of 
testimony; and the error is not corrected by other parts 
of the instructions given on the same point, though 
they should be correct, for ambiguous instructions, by 
which the jury may be misled, and from which con- 
clusions prejudicial to the prisoner. may be drawn, is 
error. Almer v. People, 76 Ill., 150. Caw v. State, 3 
Neb., 357, 370. 

4, The twenty-second instruction given is error, for 
it assumes that the comparison of the boot and footprint 
had been made as the law requires; whereas, the evi- 
dence shows the comparison was made by placing the 
boot on the footprint; and the jury should have been in- 
structed to exclude the evidence from their considera- 
tion. Wells’ Cir. Ev., 104. And is further error because 
it gave undue prominence to this evidence. Rutherford 
v. Morns, 77 Ill., 425. Frame v. Badger, 79 Ill., 441, 
446. Myer v. Midland Pacific R. R., 2 Neb., 338. 

5. After its adjournment, made on Wednesday, the 
thirty-first day of January, to Thursday, the first of 
February, at 9 a.m., the court did not meet pursuant 
to its adjournment. The term then being held dis- 
solved, the court had no jurisdiction to meet February 
2d, or to receive a verdict. The jury had no authority 
to consider the cause, to find, make, sign, or file a ver- 
dict. Wightv. Walbaum, 39 Ill, 554. People v. San- 
chez, 24 Cal., 17. State v. Roberts, 8 Nev., 239. Peo- 
ple v. Brodwell, 2 Cowen, 445. Thomas v. Fogarty, 19 
Cal., 664. It cannot be presumed that there was a meet- 
ing and adjournment of the court. Nothing can be 
presumed but what appears on the face of the record. 
Dyson v. State, 26 Miss., 362, 383. Dodge v. State, 4 
Neb., 220, 223. 
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6. The court erred in refusing to consider the sup- 
plementary motion for a new trial. Henrie v. The State, 
41 Tex., 573. And while the court should not allow a 
second motion for a new trial for the same cause or 
causes, but only for a cause which the party, using due 
diligence, had failed to discover until his original motion 
was determined, a second, and even a third, motion may 
properly be allowed. White v. Perkins, 16 Ind., 358, 
360. Henrie v. State, 41 Tex., 573. 


George H. Roberts, Attorney-General, 1. B. Reese, 
District Attorney, and George W. Lowley, for the State. 


1. As to the examination of Lee Weldon, nothing 
was testified to by him in his examination in chief which 
could be construed into showing any effort or statement 
on the part of the defendant or his wife, trying to induce 
Nathan Clough to sleep in the barn. Therefore the 
question proposed was not proper cross-examination. 
Also any statements or expostulations made by the de- 
fendant’s wife would be inadmissible. And proof of any 
objections, statements, or expostulations made by de- 
fendant, would only be proving his own statements in 
his own defense. The question in the form it was pre- 
sented was certainly objectionable, and the court did 
not err in sustaining the objection. The mere fact or 
Nathan sleeping in the barn never has been claimed as 
a criminative circumstance. But that defendant formed 
the purpose to kill that afternoon or evening on learn- 
ing that Nathan had changed his manner of keeping his 
property, and that he had been living with his wife when 
in Iowa. When a conversation is given in evidence, 
the other party has a right to have all that was said on 
the same subject, but nothing else, even if in the same 
conversation. 52 Ind., p. 124. 1 Am. Law Reg. 
(N. 8.), p. 47. 
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2. In the absence of a bill of exceptions showing 
that the court did not meet upon Thursday, and the 
assigning the same for a new trial, the court must pre-| 
sume that it did meet, and adjourned till Friday, which 
was the case. Casper v. The State, 27 O.8., 578. Bond 
vw. The State, 23 O.8.,349. Smith v. The State, 4 Neb., 
278. Filion v. The State, 5 Neb., 351. 


Laxg, J. 


This is a proceeding in error, brought to reverse the 
judgment of the district court for York county, and be- 
fore proceeding to consider the matters alleged to be 
erroneous I wish to say a word relative to the record of 
the case,as made up and submitted for our examination. 
It consists of a bundle of closely written manuscript 
covering over eleven hundred pages, and being at least 
double the quantity actually necessary or proper for a 
full and complete presentation of the questions brought 
here for review. For instance, there is page on page 
taken up with the arguments of the respective counsel 
on the numerous questions constantly raised during the 
trial as to the admissibility of testimony, and also with 
the remarks of the court in assigning reasons for the 
rulings thereon, all of which serve no useful purpose, 
but tend materially to encumber and obscure the record, 
and to increase the expenses of a trial far beyond what, 
is legitimate. 

In reporting the testimony of a trial care should 
be taken to give the questions and answers verbatim, 
and when an objection is made it should be briefly 
noted, together with the decision of the court thereon. 
For example, if, on the examination of a witness for the 
prosecution, a question be objected to by the defend- 
ant’s counsel as being leading, or irrelevant, all that is 
necessary is to note at the end of the question: ‘Ob- 
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jected to by the defendant because it is leading,” or: 
“ because it is irrelevant,” as the objection may be, fol- 
lowed by: “Objection sustained,” or, “Objection over- 
ruled;” and if an exception be taken to the ruling, to 
note the fact. And the same course should be pursued 
with respect to any other objection that may be urged 
upon the attention of the court during the trial. 

It not unfrequently happens that quite lengthy argu- 
ments are made by counsel on questions thus raised, 
and in deciding them the judge may see fit to give 
elaborate reasons for his decisions, but neither of these 
has any business whatever iu the record, nor should the 
stenographer be permitted to encumber his report with 
them, when it can only result in augmenting his com- 
pensation, with nothiug valuable given in return. 

I have been led to make these remarks, not alone be- 
cause of the unsightly appearance of the record in this 
particular case, but also because of the very frequent 
carelessness and inattention that seeins to characterize 
the making up of records for this court, and in the hope 
that hereafter we shall be spared the task of being com- 
pelled to rummage as in a “waste-basket,”’ in order to 
discover those matters which have a legitimate bearing 
upon the questions to be decided. 

In the consideration of the alleged errors it will be 
most convenient to take them up in the order observed 
in their assignment; and the first to be noticed is that 
relating to the suppression of the deposition of A. W. 
McDonald, taken on behalf the prisoner, as to his good 

‘ character while living in Iowa. As to the ruling of the 
court in suppressing this deposition, no exception seems 
to have been taken at the time it was made; it must 
therefore be regarded as having been acqniesced in, and 
its correctness cannot now be questioned. -By Sec. 482 
of the criminal] code it is provided that the taking and 
preserving of exceptions shall be governed “by the rules 
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established in such matters. in civil cases.” And by 
Sec. 308 of the code of civil procedure it is declared, 
that: “The party objecting must except at the time the 
decision is made,’’ etc. 

The second and third assignments, relating to the 
mode of impaneling the jury, are substantially the 
same, and may be considered together. The substance 
of these objections is, that when five of the original 
panel of twenty-four jurors had been excused for cause, 
the court did not require their placés to be filled before 
proceeding further in the selection of the jury to try the 
ease. The short answer to this objection is the same as 
given to the one just disposed of, viz: That no excep- 
tion was taken at the time, and even if the course pur- 
sued were irregular, the irregularity was waived, and 
could not afterwards be taken advantage of. We desire 
to add, however, that the method adopted in the selec- 
tion of the jury conformed to the prevailing practice 
in this state, and has our entire approval. Until the 
original panel were completely exhausted, the court 
could not have known that there would be any neces- 
sity for a farther call, as it can never be known in 
advance to what extent the parties will exercise their 
privilege of challenge. 

The fourth, fifth, and sixth assignments all pertain to 
the same subject, and may be disposed of together. The 
record shows that on the conclusion of the arguments in 
the case, on the thirty-first day of January, the jury were 
instructed by the judge, and sent out in charge of a 
sworn bailiff to consider of their verdict, and thereupon 
the court adjourned until nine o’clock on the following 
morning. The next step in this case, as shown by the 
record, was taken on the second of February, when the 
jury, having agreed, came into court with their verdict, 
and delivered it in the presence of the prisoner and his 
counsel. It is now objected, that inasmuch as the 
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record of this case does not show affirmatively that the“ 
court met on the jirst day of February, according to its 
order of adjournment on the day previous, and again 
adjourned to February 2d, the day the verdict was re- 
ceived, the term must be held to have lapsed, and the 
authority of the court to proceed further with the case 
to have ended. This is a very technical objection, hav- 
ing nothing substantial to rest upon. Referring to the 
record, however, we find that on this point it speaks in 
the following unequivocal language: “Friday, February 
2d, 1877, court met at 9 o’clock a.m., pursuant to ad- 
journment.” So that there must have been a session of 
court on the preceding day according to the adjourn- 
ment of the thirty-first of January, or this entry is false, 
-which we cannot presume. The probability is, that in- 
asmuch as there was nothing done in this particular 
case, in open court, the jury being still out, it was 
thought by the clerk to be quite unnecessary to encum- 
ber this record with the orders opening and adjourning 
the court on that day. To make an objection of this 
sort available, it shvuld be shown affirmatively that 
there was a failure of the court to meet on the day to 
which it stood adjourned, and that its subsequent meet- 
ing was not in pursuance of an authorized adjournment. 
Unless this be done, its legal continuance will be pre- 
sumed, so long as the court continues to transact busi- 
ness as of that term, even to the time appointed by law 
for the next regular term to be held. 

The seventh assignment consists of no less than 
eighteen sub-divisions, and relates exclusively to alleged 
erroneous admission of testimony at various stages of 
the trial. We have examined the record as to each of 
these objections, but in this opinion shall notice par- 
ticularly those only in which counsel for the prisoner 
seemed to place some confidence, as being good ground 
for reversal of the judgment. 
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The first in order of the testimony objected to is that 
given by R. §. Norval, as to where Nathan Clough said 
he had obtained a package of money, containing a thou- 
sand dollars, handed by him to witness on the twenty- 
seventh of April, on the occasion of his loaning to one 
Lyons the sum of one hundred and fifty dollars. On 
this point the testimony of Mr. Norval was as follows: 

Q. You may state to the jury what you know about 
Nate (the deceased) drawing $1,000 from the bank, and 
the time? 

A. On the Thursday before the murder was com- 
mitted Nathan Clough desired me to loan some money, 
or rather, I spoke to him about a party, a Mr. Lyons, 
who was in town, who desired some money, and I told 
him I guessed I could get it from Mr. Clough; that he 
had some money. I saw Nathan Clough in the post- 
office, and I went with him from the post-office down to 
his barn to see his horse, and Mr. Lyons remained in 
the post-office until I came back. I spoke to him about 
the money and Nathan Clough then went in the direc- 
tion of the bank, or to the hotel, from the corner where 
Redfield’s store is, and he came back with $1,000 in- 
money. 

Q. What time in the day was that? 

A. That was, perhaps, in the middle of the afternoon. 

Q. Did you loan some money? 

A. I loaned $150 to Mr. Lyons for the deceased, on 
six months time. The mortgage I either delivered to 
Mr. McKillop, the administrator, or to Mr. Lyons when 
paid off. 

Q. You may state to the jury what Nathan said 
about the $1,000 when he brought it into your office? 

Objection by defendant’s counsel. This is Thursday, 
and he now asks what Nathan said about the $1,000 
that he brought into his office. Objection overruled 
and exception entered. 
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A. Well, as I stated, he brought the $1,000, and 
handed the whole package to me. It was all in one 
package, and by making the change myself I managed 
to get out $150 to consummate the loan that I had 
made. 

Q. Where did you say the money had come from? 

Objection by defense. Objection overruled and ex- 
ception entered. 

A. I understood that the money came from the 
bank. The State Bank of Nebraska, at Seward; Mr. 
Jones’ bank. 

As to the testimony we have quoted, it will be noticed 
that not a single valid reason was given for the several 
objections made. This fact of itself is a sufficient 
ground for upholding the ruling of the court in its ad- 
mission. Horbach v. Miller, 4 Neb., 31. But further, 
even conceding that, according to the rules of evidence, 
the testimony as to what Nathan said in the absence of 
the defendant ought not to have been admitted, still it 
is very clear that its admission could have worked no 
possible prejudice, for the reason that it was established 
beyond all question, by other testimony, especially by 
that of C. W. Barkley, the cashier of the bank, on his 
cross examination by the prisoner’s counsel, that the 
deceased did draw this $1,000 from the bank on the 
twenty-seventh of April, the same day the $150 loan to 
Lyons was made, and on a certificate of deposit that had 
been issued to the prisoner, and which was indorsed by 
him so as to enable the deceased to draw the money on 
the very day it was paid. The exclusion of this testi- 
mony of the witness Norval, as to the declarations of the 
deceased, would therefore still leave the tact which it 
tended to prove clearly established by other incontro- 
vertible evidence, and to which no objection was made. 
Where such is the case, the error is without prejudice, 
and is no ground for setting aside the verdict. It is 
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claimed under this head also, that there was error in the 
adtnission of portions of the testimony of the witnesses 
Hall, Thomas, Nihardt, and Mrs. Clough, particularly 
referred to in the brief of counsel for the plaintiff in 
error. In addition to the fact that the record discloses 
no ground of objection, in consequence of which it 
would in any event be impossible to say that the court 
was in error, we see nothing in the testimony itself of 
which the prisoner could have reasonably complained, 
and we think it was properly admitted. 

A witness named Newton, called on behalf of the 
state, having testified that on the morning after the 
murder was committed he saw the prisoner, and noticed 
that he had “a peculiar look, as I have many times 
before,” was then asked this further question: 

Q. You stated to the jury that you noticed a peculiar 
look at that time, as you had at othertimes. Now state 
to the jury the circumstances under which you saw that 
peculiar look at those other times? 

Objection by defense, as leading, irrelevant, and in- 
competent. Objection overruled and exception entered. 

A. I noticed while living with Mr. Clough when- 
ever there was anything troubled him, he had a different 
look from what he did at other times. If he had any 
difficulty with any one, his manner,—his appearance, was 
altogether different from what it was at other times. I 
suppose it would be with most anybody, too. 

It does not seem to us that there is anything in this 
testimony at all prejudicial to the prisoner. The wit- 
ness noticed that he had “a peculiar look,”’ but this he 
had observed “ many times before,’ especially whenever 
he had a “difficulty with any one.” But of what this 
peculiarity consisted the witness in his direct testimony 
does not tell us, nor but partially on his cross examina- 
tion. It would have been entirely proper for the prose- 
cution to have shown by this witness, if he knew, just 
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what the conduct and appearance of the prisoner were at 
the time referred to, for these, like the declarations of a 
person accused of crime, are competent evidence against 
him on the trial. ; 
This witness was also asked to relate a conversation 
he had with the prisoner, concerning the property of 
the deceased, some three years before the murder was 
committed. This was objected to on the part of the de-— 
fendant, not on the ground that his declarations on this 
subject were irrelevant, or immaterial, but simply be- 
cause they were made so long previous to the homicide. 
The object of the testimony thus called for, as stated 
by counsel for the state, was to show that the prisoner 
then controlled the property of the deceased, and that it 
was the purpose of the prosecution to show that he had 
continued to hold and control it up to about the time 
his brother was killed, when certain arrangements were 
entered upon by which the deceased was depriving him 
of that control. The theory of the prosecution being 
that the prisoner committed the murder in order to 
possess himself of his brother’s effects, we think the 
question was proper, especially so in view of the answer 
which followed. The witness answered: “Mr. Clough 
said to me that he had got Nathan’s property in his 
hands, and that if he ever lived with his wife again he 
would be d d if he should ever have a cent of it.” 
The case being one of circumstantial evidence en- 
tirely, it was very proper to show both the business and 
social relations subsisting between these brothers, not 
only just about the time of the alleged murder, but also 
for a reasonable time before. In respect to this sort of 
testimony it may be said, that it would be exceedingly 
difficult, if not absolutely impossible, to set a limit as to 
the time within which it must have occurred, inasmuch 
as whatever took place between them, having a direct 
tendency to show a motive on the part of the prisoner 
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to commit the crime charged, is certainly competent for 
the consideration of the jury in determining the question 
of his guilt. 

As to the testimony of the witness Leese, respecting 
his footings of some figures found on a card in the 
pocket-book of the deceased, we fail to see wherein it 
was relevant, or valuable for any purpose connected 
with the trial. It showed merely that these figures 
probably referred to the amounts of a number of pro- 
missory notes belonging to the deceased, and which 
were also in the book when found. While we fail to 
discover how this testimony could have benefited the 
prosecution, we are equally at a loss to see wherein it 
conld, in the least degree, have prejudiced the prisoner. 

The testimony of the witness Herrick, who was the 
deputy treasurer of Seward county, as to the amount of 
taxes paid by the defendant a few days before the mur- 
der, was objected to on the ground that it was “incom- 
petent, irrelevant, and immaterial.’? The reason urged 
upon the attention of the court for this objection was, 
that it was a transaction occurring before the homicide, 
adinitting, at the same time, that payments of money 
made after the homicide would be competent evidence. 
The objection was overruled, and as we think rightly; 
and thereupon the witness testified to the payment by 
the prisoner of something over two hundred dollars on 
his tax account. 

This testimony was certainly admissible. The theory 
of the prosecution was that the deceased was killed for 
his property, and especially for the obtaining of the 
money that he was then supposed to have in his posses- 
‘sion; and the design of this evidence was to show that 
the money expended by the prisoner just about that 
time, together with what was found upon hin, greatly 
exceeded all that he honestly possessed. 

After this witness had testified fully to the payment 
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of these taxes, and had been subjected to a cross exami- 
nation of great length, covering over three pages ot the 
record, a motion was made by the prisoner’s counsel to 
strike out the testimony and take it from the jury alto- 
gether, for the reason that the witness had refreshed his 
recollection by reference to a memorandum, or tran- 
script, which he had copied from the county tax record. 
But upon the witness swearing that he had a distinct 
recollection of the transaction, as much so as if it had 
taken place “but yesterday,” the court refused the mo- 
tion, and this is alleged as ground for reversal. In this 
there was no error. Even conceding that if made at the 
proper time the objection would have been valid, still 
by not making it when the testimony was first offered, 
and permitting it to go to the jury, it came too late. 
Besides, we think it was proper practice to permit the 
treasurer to refresh his recollection from extracts which 
he had taken from his own official record, without pro- 
ducing the original in court. Howland v. Sheriff of 
Queen’s Co., 5 Sandf., 219. 

It is true that, under our statute relating to evidence, 
a duly certified copy from the “ treasurer’s cash book ” 
might have been used to prove these payments (Sec. 
408, Tit. 10, Rev. St.), but this would not preclude the 
state trom proving them by the oral testimony of any 
witness who saw them made. 

An objection was made to the testimony of the two 
witnesses, Bailey and Johns, concerning a pair of blood- 
stained pantaloons introduced in evidence, on the ground 
that they had not then been identified as the ones worn 
by the prisoner. It is not pretended that they were not 
fully identified before the close of the testimony by other 
witnesses. Indeed, the testimony, especially that of the 
witness Leese, shows that their identification was com- 
plete. The question raised was one of the order in 
which the testimony should be produced, and was 

24 
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peculiarly within the discretion of the judge presiding 
at the trial. 

It is claimed also that the court erred in the admis- 
sion of the testimony of the witness Carnes as to his 
examination of a bloody foot-print upon a piece of oil 
cloth that was found lying beside the bed on which the: 
deceased was murdered, and his comparison of this track 
with the prisoner’s boot. The witness was asked: ‘“ Did 
you compare that boot with the track??? Answer: “I 
' did, sir.” Question. “State to the jury how it compared 
with the track?” It was objected to this question that 
the witness should state the manner “ in which he made 
the comparison and not his conclusion.” This objection 
was overruled, but, as the witness did not answer, it 
presents no question for this court to review. There- 
upon this question was put, which it will be noticed 
conformed strictly to the suggestion just made by the 
prisoner’s counsel: “State to the jury how you com- 
pared it with the track?’’ And there being no objection 
the witness answered: ‘TI had a piece of oil-cloth before 
me with the imprint upon it, and upon taking the boot 
—it was a peg boot—upon examination I found that 
the heel had nails protruding from it; they were not 
regular, but protruding from the heel, the leather hav- 
ing been worn off faster than the iron; and by placing 
this upon the nails of the heel, and bringing them down 
where the nails struck, it covered the imprint, and the 
probability seemed to be that that boot made the track. I 
don’t think I could say, and I don’t think anybody 
could say, but a similar boot made the track.”’ 

That portion of this answer which we have italicised 
was very clearly incompetent, but there was no motion 
made to exclude it, nor was the attention of the court in 
any way called to it until after verdict. This testimony 
falls within the general rule of evidence that the opinions 
of witnesses, except in the case of experts called to testify 
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upon questions of science, or skill, and the like, are not 
admissible. The witness having detailed the mode of 
his examination and comparison, this was all he could 
properly do. Whether that particular boot-heel made 
the imprint described, was for the jury to determine 
from all the facts and circumstances developed, unin- 
fluenced by any opinion which the witness himself may 
have formed. But, the court below not having been re- 
quired to pass upon the admissibility of this testimony 
at the time of its production before the jury, there is 
nothing in the record showing that any error was com- 
mitted with respect to it. 

A witness named Osborne was called on behalf of the 
state to testify, among other things, of a conversation 
that took place a few days after the murder, between the 
widow of the deceased and the prisoner, and having 
stated that he “could not hear ail the conversation,”’ it 
was objected that he should not be permitted, for this 
reason, to give in evidence that which he actually heard. 
This objection was very properly overruled. It implied 
that in no case should a witness be permitted to testitly 
of a conversation between the prisoner and another per- 
son unless he happen to have heard the whole of it. 
This clearly is not the law. If what the prisoner is 
heard to say in such a conversation be sufficient to con- 
vey an intelligible idea respecting the commission of the 
offense with which he is charged, it may always be given 
in evidence against him. To this rule, as applied to 
voluntary statements, we know of no exception. 

It is also urged as error, that evidence was admitted 
as to certain declarations made by the defendant before 
the coroner’s jury. This was objected to on the ground 
that they were “not the voluntary declarations of the 
prisoner,” and that he could not be compelled to “ pro- 
duce evidence against himself,” ete. 

It would be a sufficient answer to this objection, that 
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the record does not show that the prisoner was under 
oath .when these statements were made. When not 
made under the obligations of an oath, his statements 
are taken as having been voluntarily made and are ad- 
missible against him. 1 Phillips on Ev., 4th Am. Ed., 523, 
et seq. But the rule which the prisoner’s counsel seeks 
to have applied undoubtedly governs in case of declara- 
tions ade on such examination by a person under ar- 
rest or charged with the crime,and also under oath. 
But when the person, although he be subsequently 
charged with the offense, appears voluntarily, and gives 
testimony, before any accusation has been made against 
him, his statements are admissible in evidence against 
shim on the trial of an indictment for the crime. The 
People v. Hendrickson, 1 Parker Crim. Repts., 406. 
The People v. Thayers, d. 595. Case of Broughton, T 
Iredell, 96. 

The next assignment in order relates to the exclusion 
of an interrogatory propounded to the witness Lee 
Weldon on his cross-examination as to certain declara- 
tions claimed to have been made by the prisoner and 
his wife to the deceased, relative to his first going to 
the barn to sleep. It appears from the record that this 
witness had testified in chief of the deceased going to 
the barn, where he was murdered, to sleep, as follows: 

Q. When wasit that you said Nate slept in the barn? 

A. The Friday night before the murder. , 

Q. Do you know when that bed was taken up there? 

A. I think the bed had been there and that the 
clothes had been taken up that day. 

Q. Friday? 

A. Yes, sir. 

On the strength of this direct testimony the following 
cross-examination took place: 

Q. You say that on the Friday previous Nathan 
Clough had moved this bed out to the barn to sleep? 
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A. Yes, sir. 

Q. Now state to the jury at whose instance he took 
that bed and went to the barn to sleep? 

A. I think it was his own. 

Q. State if it is not the fact, and if you don’t know 
it to be the fact, that both Warren Clough and Warren’s 
wife expostulated with and protested against Nathan 
going to that barn to sleep? 

This question was objected to by counsel for thestate, 
“on the ground that the statements of Warren Clough, 
and his wife, are not admissible in his favor.’’ The court 
sustained the objection, and this is alleged as error. 

We think the court ruled correctly. There was noth- 
ing stated in the direct examination as to why the de- 
ceased went to the barn to sleep. The simple fact that 
he went there to sleep, and the time when, were all. 
There was nothing that tended to show that he was in- 
duced to go there by anything either said, or done, by 
the prisoner or his wife. Besides, by going beyond the 
strict limit of a cross-examination by the question pre- 
ceding this one, the defense had proved that the de- 
ceased went to the barn to sleep at his own instance. 
In this he made the witness his own, and on this point 
should not be permitted to cross-examine him. 

The governing rule on this point is: “That a party 
has no right to cross-examine any witness, except as to 
facts and circuimstances connected with the matters 
stated in his direct‘examination; and that, if-he wishes 
to examine him as to other matters, he must do so by 
making the witness his own, and by calling him as such 
in. the subsequent progress of the cause.” 1 Greenleaf on 
Ev., Sec. 445. 

It is further complained, and assigned as error, that 
after the testimony for the state had closed, and the de- 
fendant had introduced the testimony of a number of 
witnesses, the prosecutor was permitted to open his case 
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and introduce further testimony. On this point the 
record shows, that in consequence of sickness, Luke 
Agur, a witness for the prosecution, was unable to be | 
present until after the close of the examination of the 
other witnesses for the state, and, on motion, leave was 
given to examine him afterwards upon giving to the de- 
fendant a written notice of the points upon which he 
was expected to testify. The notice was accordingly 
given, and when the witness was subsequently called 
his examination was confined strictly to the points 
named, 

In this we see nothing to complain of. It is a prac- 
tice well supported by authorities, and we think that 
the court exercised its discretion in the matter with 
marked caution, by requiring the notice of what the 
witness would testify to, so that the prisoner should not 
be placed at a disadvantage. In criminal as well as in 
civil cases it is within the discretion of the court to re- 
ceive further evidence on the part of the prosecution, 
even after the summing up has been commenced. But 
this discretion should be exercised with the ntmost cau- 
tion. Kalle v. The People, 4 Parker Crim. Repts., 591. 

The record further shows that the verdict, as presented 
by the jury, although signed by all of the individual 
jurors, was not signed by any one of thei as “ foreman.” 
By direction of the judge this omission was thereupon 
at once supplied by the foreman, in the presence and by 
the consent of all the other jurors, without returning to 
the jury room. And this is assigned as error. There 
was no necessity for sending the jury out again to cure 
this technical defect. Indeed, we think the verdict was 
good as first presented. It was signed by each one of 
the jurors personally, and that was sufticient to show 
that they had all agreed to it, which is all that the law 
req tires. 

Another ground upon which error is alleged is: “That 


APRIL TERM, 1878. 343 
Clough v. The State. 


the court refused to give to the jury every instruction 
requested by the defendant.” On this point it was not 
seriously questioned that the substance of the instruc- 
tions requested on behalf of the prisoner was fairly in- 
cluded in the general charge, prepared by the judge on 
his own motion, and as given to the jury. But it is 
contended that, it ‘is not enough that a proper instruc- 
tion asked by the prisoner has been substantially given,” 

* * * * * that his counsel “have the right to 
draw and request instructions, and to insist that, if cor- 
rect, they shall be given, though the court may include 
the same matters in his general charge.” 

The supreme court of California, speaking on this 
subject, say: “If upon the examination of the instruc- 
tions given we see that all, in substance, which the de- 
fendant asked for, and was entitled to, was fully and 
fairly submitted to the jury, we cannot. presume that he 
was injured by the refusal of the court to reiterate the 
same thing, even though submitted in a different form.” 
The People v. Strong, 80 Cal., 151. And following 
what we conceive to be a sound rule of practice, this 
court held in the case of Curry v. The State, 5 Neb., 
412, in substance, that an instruction need not be re- 
peated, although expressed in language somewhat differ- 
ent from that used by the court in its charge already 
given. See also on this point: State v. Volmer, 6 
Kan., 871. State v. Schlagel, 19 Iowa, 169. 

But, it is urged, that if the court is at liberty to refuse 
an instruction merely because it has been once given, 
the refusal must be placed strictly on that ground; and 
so it was held in the case of Zhe People v. Hurley, 8 
Cal., 390, and also in one or two other cases cited by 
the defendant’s counsel. The reason given by the 
supreme court of Calitornia for the enforcement of this 
rule is that: “‘ Unless this is done in the presence of the 
jury they may be misled by the refusal.” 
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Undoubtedly where the practice prevails both to re- 
quest, and give instructions to the jury orally, this 
would be a very safe, and we doubt not, salutary rule of 
practice. It would certainly leave no ground for the 
jury erroneously to infer, merely from the rejection of an 
instruction which states the law correctly, that the court 
dissents from the proposition therein contained, when it 
is in fact refused for no other reason than to avoid need- 
less repetition. And further, it would seem to be but 
respectful and just to counsel requesting such an in- 
struction to state the reason why it is refused. 

But, under the practice which now very generally 
prevails in this state, and that was evidently contem- 
plated by the passage of the act of February 25th, 1875, 
we do not think that the non-observance of this rule can 
be regarded as any cause for complaint even, much less 
for setting aside the verdict of ajury. By section three 
of this act (Laws 1875, p. 77) it is provided that: “The 
court must read over all the instructions which it in- 
tends to give, and none others, to the jury, and must 
announce them as given, and shall announce as refused, 
without reading to the jury, all those which are refused, 
and .must write the words ‘given,’ or ‘refused,’ as the 
case may be, on the margin of each instruction.” And 
by section one itis provided that “ all instructions asked 
shall be in writing,’ so that if the statute is observed it 
is hardly probable that the jury can know what disposi- 
tion the court makes of instructions requested by counsel 
on either side of the case. 

Of the instructions which it is complained that the 
court refused to give, it is only necessary to say that we 
have examined each one of them very carefully, and find 
that they are all very fully and fairly covered by the 
charge as given to the jury, so far at least as they state 
the law correctly. As to the fourth instruction refused 
we think it erroneous. It wasin these words: “If the 
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evidence fails to show any apparent motive on the part 
of the accused to commit the crime charged, it onght to 
operate strongly as a circumstance in favor of the ac- 
cused.”’ It would not have been proper for the court to 
have charged the jury as matter of law what effect the 
failure to show a motive to commit the crime should 
- have. The court had no right to eay whether it should 
operate “strongly” or otherwise; but, rather, that it was 
a circumstance in favor of his innocence which the jury 
should take into the account, and consider, together with 
all the other facts and circumstances, in making up their 
verdict. And this the court in effect charged. 

Of the instructions given, no complaint is made in 
the brief, except to the eighth, twenty-second, and 
twenty-fifth. The objection raised to the first of these 
instructions is, that in speaking of the effect of the legal 
presumption of innocence the court said:. “ Unless this 
presumption is overthrown by sufficient evidence the 
defendant must be acquitted.” Implying, as is claimed, 
that the jury were at liberty to convict on a mere pre- 
ponderance of evidence. But this is nota fair construc- 
tion of the langnage when taken in connection with an- 
other portion of the charge, wherein the jury are told 
what amount of evidence may be regarded as sutticient. 
Toward the close of the charge this langnage is used: 
“And as the defendant’s guilt is only established by 
sufficient proof of several material particulars, the proof 
must satisfy the jury beyond @ reasonable doubt of the 
existence of such facts necessary to constitute guilt, or 
the defendant must be acquitted.” And in other por- 
tions of the charge similar language is used, so that it 
must have been very firmly impressed upon the minds of 
the jury that before they could rightfully convict the pris- 
oner of the crime charged against him, they must be sat- 
isfied to a moral certainty of his guilt, from a considera- 
tion of all the evidence produced before them on the trial. 
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The objection made to the twenty-fifth instruction is 
the same, and as to it nothing additional need be said. 

The twenty-second instruction relates to the compari- 
son between the foot-print and boot, made and testified 
to by the witnesses Carnes and Agur. It was in these 
words: “If you believe, from the evidence, that the foot- 
print which has been described by the witnesses Carnes, 
Agur, and others, as found by the bed of the deceased 
the morning on which the murder was discovered—I say 
if you believe that such track was made at the time of 
the murder, then the question, who made this track, be- 
comes of the highest importance as a means to assist you 
in your deliberations. 

“ And in determining on the evidence which has been 
given on this subject, you should inquire from the evi- 
dence whether one of the persons who went to the barn 
on the morning of the discovery to see the dead body, or 
for other lawful purposes, might not have made the 
track. Also, whether the defendant might not have 
made the track at the time he first went into the room 
on the morning of the discovery. 

“Tf you determine that it could not have been so 
made, then the care, accuracy, and honesty of the com- 
parison of the boot with the track is of the greatest im- 
portance. And as a means of guarding against mistake, 
the law requires that the boot or shoe which the prose- 
cution claims made the impression should be compared 
with the foot-mark before the boot is placed on the track. 
Otherwise the track might be fashioned so as to fit the 
boot at the time of making the comparison. But if, after 
giving the defendant the benefit of all doubts and pre- 
cautions upon this qnestion, you believe that the prison- 
er’s boot, when carefully and correctly compared with 
the foot-print, corresponds with such track both in size 
and shape, this would be a cirenmstance for you to con- 
sider. And if you should find that there were impres- 
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sions of nails in the portion of the track made by the 
heel of the boot which, on comparison, exactly correspond 
with the nails found in the heel of defendant’s boot, this 
would be a circumstance the weight of which you can 
readily comprehend.” 

The only fault that we can see in this instruction is 
found in the third paragraph. If the track had been 
made in dust, or other substance easily imprinted, then 
what is said as to the legal effect of placing the boot on 
the track, before making the comparison, would have 

‘been: applicable and proper. But the testimony shows 
that the track was evidently made by a boot, or shoe, 
which had just before been stepped in blood, of which 
there was a pool on the floor near the head of the bed; 
and that a portion of the blood sticking to the sole, to- 
gether with the heel nails, composed the track in ques- 
tion, and was left upon the hard surface of a piece of 
oil-cloth, the blood having become perfectly dry, and 
the imprints of the nails being plainly seen by the wit- 
nesses, and evidently requiring considerable pressure, in 
addition to the mere weight of the boot, to have made 
them. Under these circumstances, when taken in con- 
nection with the fact that there was testimony tending 
to show that the boot may have been placed on the track 
before any other comparison was made, we think this 
portion of the instruction was calculated to prejudice 
the prosecution by possibly leading the jury, without a 
sufficient reason, to reject the testimony respecting the 
track altogether. We think the instruction, therefore, 
more favorable to the prisoner than he could of right 
have demanded, and that in the giving of it he has not 
the slightest cause for complaint. 

It only remains now for us to dispose of the questions 
raised as to the alleged bias of the two jurors, Finley C. 
Ferguson, and J. F. Conway, for which it is claimed the 
verdict ought to have been set aside. The objection 
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made to the juror Ferguson was included in the first 
motion for a new trial, and was supported by the afli- 
davits of Nelson White, H. B. Gue, and Levi Richard- 
son, in which they each swear that in May, 1876, very 
soon after the murder was committed, Ferguson had 
said in their presence that he knew the prisoner, that he 
was a “ bad” or “hard” man, and that “he was guilty 
of the murder,” as was stated in the affidavit of Gue, or 
that “he believed he was guilty,” as was stated by the 
two other affiants. There was also produced the affi- 
davit of R. S. Norval, one of the attorneys for the 
prisoner, that neither he, nor his counsel, knew said 
juror had formed or expressed this opinion until “ after 
the jury had retired to consult on their verdict.” 

On the part of the state the counter-affidavit of the 
juror Ferguson was produced, supported in several par- 
ticulars by that of his wife. Ferguson in his affidavit 
completely contradicts in every particular the materia] 
statements of White, Gue, and Richardson; and even 
White himself comes forward with a second affidavit 
wherein he contradicts nearly every statement which he 
first made, and declares that in his first affidavit “ he in- 
tended to testify that he thought he had heard the said 
Finley C. Ferguson express opinions on the question 
of the guilt or innocence of the said defendant Warren 
Clough, but that this affiant did not remember at the 
time he made the said aflidavit what these opinions of 
the said Finley C. Ferguson were, but that this affiant’s 
impressions are that said Ferguson expressed a doubt 
.as to the defendant’s guilt.” 

After a careful examination of these several affidavits 
we are satisfied that Ferguson was a competent and un- 
biased juror, and that the motion to set aside the ver- 
dict on account of the declarations imputed to him waa 
properly overruled. ° 

The matter respecting the juror Conway was brought 
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to the notice of the court by a second, or supplementary 
motion for a new trial, after the one first filed had been 
overruled. This, too, was supported by several affidavits 
showing that on several occasions during the summer 
preceding the trial, Conway had stated that he had 
formed an opinion as to the guilt of the prisoner, and 
that he believed him to be guilty of the murder of' his 
brother. The district attorney moved the court tostrike 
this motion and affidavits from the files for the reason 
that they were filed after one motion for a new trial had 

already been made and overruled. The court sustained 
this motion, and we think improperly. A prisoner has 
the right to bring newly discovered matter, going to the 
disqualification of a juror, to the attention of the court 
at any time before the judgment is finally rendered on 
the verdict, notwithstanding a prior motion based on 
other causes may have been overruled, provided there 
has been no want of the exercise of due diligence. 
Henrie v. The State, 41 Tex., 573. White v. Per- 
kins, 16 Ind., 360. 

But the court having made this summary disposition 
of this supplemental motion, necessitates an examination 
of the record for the purpose of seeing whether it were 
not well taken, precisely the same as if it had been over- 
ruled. 

Turning to the examination of the juror Conway when 
called to the jury-box, we find that the only questions 
put to him were by the district attorney. In answer to 
the question whether he had “formed or expressed an 
opinion as to the guilt or innocence of the defendant,” 
he said: “No, I don’t believe I ever have.” He was 
also asked whether he had “ ever talked with the neigh- 
bors about the case?” To this he answered: ‘“ Yes, 
sir. I have explained to some since it occurred.” Ques- 
tion. ‘ Persons who knew or claimed to know anything 
about it?” Answer. “No, sir”? He further stated 
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that he had no bias or prejudice “against the.defend- 
ant.” From the answers given to these questions it 
was clearly shown that the juror had talked and “ex- 
plained ” about the case, to those of his neighbors who 
were unacquainted with the facts; and it did not seem 
to be clear from the answer given that he had not both 
formed and expressed an opinion as to the prisoner’s 
guilt. We think at least that there was sufficient dis- 
closed to have led a vigilant defense to make a atill 
further examination as to the character of his explana- 
tions to his neighbors, with the view of ascertaining 
whether he might not have expressed some sort of opin- 
ion, conditional or otherwise, as to the defendant’s 
guilt. The law has provided the means of thoroughly 
testing the fairness of every person called to serve as a_ 
juror, and it seems to us that in view of the admissions 
made by this juror, and the total failure of the defend- 
ant’s counsel to make a further and thorough examina- 
tion as to his declarations, in order to ascertain whether 
or not they amounted to the expression of an opinion, 
he is not in a situation now to make this complaint. If 
a prisoner neglect to avail himself before the trial of any 
of the means which the law provides for ascertaining 
whether the juror is prejudiced, he will not be entitled to 
a new trial on that ground. Meyer v. The State, 19 
Ark., 156. Callin v. The State, 20 Ib., 36. Parks v. 
The State, 4 Ohio St., 234, 

But there is still another sufficient reason why the 
objection to these jurors cannot be permitted to prevail. 
Before a motion for a new trial can be properly granted 
on the ground that a juror has expressed an opinion un- 
favorable to the prisoner, “it must appear by the affi- 
davit, of doth the prisoner and his counsel, that neither 
of them had knowledge before the verdict of the declara- 
tions made by the juror.” Anderson v. The State, 14 
Geo., 709. Parks v. The State, cited above. As to the 
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juror Ferguson, several of the defendant’s attorneys of 
record made no affidavit, and, as before shown, that 
made by R. S. Norval, Esq., shows that he knew of the 
facts relied upon before the jury had brought in their 
verdict. As to the juror Conway, the prisoner and 
several of his counsel made the requisite affidavits, but 
two of them, Messrs. Whedon and Bates, did not. 
Therefore the motions based upon the alleged bias of 
these two jurors cannot be sustained. 

After a careful review of the record we are satisfied 
that the prisoner has had a fair trial, and the judgment 
of the court below must be affirmed. 


JUDGMENT AFFIRMED. 


Wagren Ciovuaa, PLAINTIFF IN ERROR, Vv. THE Stare oF 
NEBRASKA, DEFENDANT IN ERROR. 


1. Criminal Law: PRacTICE: EXCEPTION TO ILLEGAL TESTI- 
MONY NECESSARY. When the defendant in 8 criminal trial 
permits illegal testimony to go to the jury without objection, 
its illegality is thereby waived, and a new trial will not be 
granted because of its admission. 


DISCRETION IN GRANTING NEW TRIAL. The granting 
of a new trial, in a criminal case, is within the exclusive dis- 
cretion of the trial court; and if that court, on application duly 
made, refuse to act upon it, it will be compelled to do so, unless 
such action could advantage the prisoner only by overriding a 
well established rule of criminal procedure. 


2. 


EFFECT OF 8TRIKING PAPERS FROM THE FILES. When 
papers are stricken from the files they cease to be a part of the 
case for any purpose, unless brought into the record by order 
of the court, which may be done by bill of exceptions. 


THis was an application for a rehearing of the pre- 
ceding case, made by J. R. Wessrsr, one of the counsel 
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for plaintiff in error. The application was made upon 
the following motion: 


And now comes the said Warren Clough, plaintiff in 
error, and moves the court here to grant a rehearing of 
the above entitled cause for the reasons, among others: 

First. That defendant, in a capital case, ought not 
to be prejudiced by failure to object, or to except to the 
overruling of objection to the adinission of incompetent 
or inadmissible evidence at the trial. 

Second. It is against the law and practice of criminal 
causes to allow the prosecution to prove admissions of 
the accused made long antecedent, to-wit: three yeare 
before the alleged crime, tending to show a motive not 
existing at the time the crime was committed. 

Third. Itis not for the court of review to pass upon the 
sufficiency of a motion for a new trial, if such motion is 
taken at proper time. The accused has the right te 
have the court of trial pass upon the matters presented, 
and exercise its discretion, and determine from the cir- 
cumstances of the trial its sufficiency. 

‘ourth. The charge of the court to the jury, if not 
clearly erroneous, was yet vague, uncertain, and tending 
to confuse and mislead the jury, and under the authority 
of this court in the case of Caw v. The State, it is 
against the law and precedent to hold that one part of 
instructions, erroneous or vague, is cured by reference 
to other parts of the instructions to the jury. 

Fifth. It is against law and precedent that the court 
will presume facts not shown by the record to exist. 


Laxg, J. 


This is an application for a rehearing. The pointe 
included in the motion are five, but they present ne 
question not already considered in our previous exami. 
nation of the case, and, with perhaps one or two excep 
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tions, are sufficiently discussed in our opinion already 
filed, affirming the judgment. 

The first point made by the motion is, in substance, 
that the prisoner is not estopped, even after verdict, from 
complaining of the admission of incompetent or irrele- 
vant testimony on the trial, by a failure to object there- 
to. In addition to what we have heretofore said on this 
subject it may not be out of place to add that we are not 
aware of any rule of practice existing at the present 
time, when a prisoner on his trial is guaranteed the 
benefit of counsel to conduct his defense, even at the 
public expense if need be, which will sustain the posi- 
tion here taken. In Graham and Waterman on New 
Trials, 655, it is said: “It is an obvious principle of 
justice, that a party shall at least endeavor to help him- 
self before he asks the aid of the court. In other words, 
that he shall use reasonable diligence in his own be- 
half; and that if he voluntarily relinquishes any of his 
rights, or tacitly gives them up by neglecting, at the 
proper time, to assert them, he is without just claim for 
redress. If he chooses to submit his case to the jury upon 
illegal evidence, or with no evidence at all, it is his own 
concern, and he cannot afterward complain.” And in 
the State v. Gordan, 1 Rhode Island, 179,.the court, re- 
marking upon this subject, say: “ When evidence has 
been left to the jury without objection, which, if ob- 
jected to, might have been found inadmissible, the court 
will not grant a new trial upon objections to such testi- 
mony made after verdict.” And also in Stone v. The 
State, 4 Humph., 27, in which there was a conviction 
for murder, it was held that: “ Where illegal testimony 
is suffered to go to the jury without objection its ille- 
gality is waived, and a new trial will not be granted. 
The extension of proof so far as to establish guilt not 
being objected to, cannot, upon any principle of legal 
administration of justice, be regarded as error. If it 

25 
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had been objected to, it might not have been pressed, 
and if pressed, might have been excluded by the court. 
It will never do to permit a prisoner to hear illegal 
testimony, and then assign it as an error, after having 
heard it admitted without objection, for advantage will 
always be taken of an indiscreet prosecution by such per- 
mission.” And such is clearly the rule respecting the 
admission of incompetent or irrelevant testimony in both 
civil and criminal trials. Nor is it in conilict with 
Thompson v. The People, 4 Neb., 524, where we held an 
erroneous instruction, prejudicial to the accused, good 
ground for reversal, notwithstanding no exception was 
taken. Jn that case the matter complained of was the 
sole act of the court, operating directly, and with much 
influence, upon the jury in respect to a vital point in the 
issue; while here the court was merely passive, making 
no ruling whatever as to the testimony, simply because 
no question as to its admissibility was raised. If ob- 
jections to the admission of testimony could be reserved 
by the prisoner until after verdict, and then be urged 
with like result as if made at the time it was offered, it 
would be very seldom indeed that a verdict of conviction 
could be sustained. 

The second point relates to the declarations of the 
prisoner, concerning the property of the deceased then 
held by him, made some three years before the murder. 
This point was very fully discussed during the argu- 
ment of the case. It is not suggested that any addi- 
tional light could be afforded by a re-argument, and in 
addition to this fact we are entirely satisfied that those 
declarations were properly admitted. 

By the third point it is assumed that, as to the sup- 
plemental motion for a new trial which the court below 
struck from the files, this court has no right to determine 
whether it was well taken or not; that the granting of 
that sort of motion rests in the sole discretion of the 
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trial court. It is true that if the district court had en- 
tertained the motion, and granted a new trial, such ac- 
tion, even if clearly erroneous, would not have been 
subject to reversal here; and it is also true that had the 
motion in such case been denied, this court has the 
power, and if the ends of justice demanded, would have 
exercised it by ordering a new trial to be had. So, too, 
if it were properly brought to the attention of this court 
that the trial court had refused the exercise of a discre- 
tion, which, by any possibility, could advantage the 
prisoner, without overriding a well established rule of 
procedure, we would feel bound to remand the case for 
its exercise by that court. 

Here, however, we have brought to our notice, not by 
a properly executed bill of exceptions made by order of 
the court a part of’ the record, but quite irregularly, by 
copies of papers which the clerk of that court certifies 
were not entertained, and, for a reason, whether valid or 
not, stricken from the files, the facts respecting the sup- 
plemental motion for a new trial, upon which it is 
claimed that we ought to require that court to act. It - 
was urged upon the argument of the case by counsel for 
the state that this whole matter, not being of record, 
could not properly be considered by this court. And 
this is doubtless so. When papers are stricken from 
the files of a case, they cease to be a part of it for any 
purpose whatever, unless brought into the record by 
order of the court. Until so restored to a place in the: 
case, which may be done by bill of exceptions, they are, 
in law, of no more value than waste paper. Although 
we acknowledge to the fullest extent the force of this 
objection, we preferred to place our decision on a ground 
which would show that, even if counsel for the prisoner 
had taken the trouble of preparing a bill of exceptions 
showing the action of the court on this supplemental 
matter, still, inasmuch as ad of the attorneys of record 
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for the prisoner had not shown a want of knowledge of 
the previous expression of opinion by the juror Conway, 
there was an insuperable legal objection to setting the 
verdict aside on that ground. It is urged, however, that 
the fact of Mr. Whedon’s name appearing in the record 
as one of the prisoner’s attorneys ought not to be re- 
garded, because it was stated in argument, and not 
denied by the state’s counsel, that he was absent, and 
took no part in the trial. But even if all this be true 
as to Mr. Whedon, still it appears, in the same manner, 
that Mr. Bates, another attorney of record for the pris- 
ouer, who made no aftidavit of want of knowledge of such 
expression of opinion, was present, and took part in the 
selection of the trial jury, having been employed for 
that particular duty because of his residence in and gen- 
eral acquaintance with the people of that county. As 
to Mr. Bates, we think the rule to which we have re- 
ferred applies with peculiar force, for, of the whole num- 
ber of the defendant’s attorneys, he, probably, was the 
best informed as to the qualifications of the persons 
cailed to serve as jurors. 

The only remaining points are the fourth, which refers 
again to the charge of the court to the jury; and the 
fifth, which concerns our presumption in favor of the 
continuance of the court in legal session, in the absence 
of an affirmative showing to the contrary. These have 
already been fully considered and treated of in our 
former opinion, and it would be superfluous to bestow 
further time upon them. 

For these reasons the motion for a rehearing is denied. 


Morton pDENtED. 


APRIL TERM, 1878. 357 


The State v.8.C.&P. BR. R. 


Tue State or Nepraska, APPELLEE, v. TaE Stoux Crry 
anp Pactrio Ratrroap Company, Wituiam F. Mann- 
inc, Joun I. Brame, Moses Taytor, Jonn B. Autey, 
anp WituiaM F. WELD, APPELLANTS. 


1. State Grant of Lands to Railroad Company. Where 
a railroad company has received a grant of land from the state, 
upon condition that it would build a railroad from one town to 
another, it has no authority whatever afterwards to abandon any 
portion of such line and take up and remove the track. The 
unprofitableness of operating the road furnishes no excuse what- 
ever for a failure to comply with the conditions of the grant. 


DUTY OF THE compPaNy. A railroad company in ac- 
cepting a grant from the state, thereby enters into a contract 
with the state, to build and maintain its line, and operate the 
same, and the state may enforce the contract by mandamus or 
other appropriate proceeding. 


. Action to Quiet Title to Real Estate. Independently of 
the statute to maintain an action to quiet title, the piaintiff 
must, first, have been in possession for some considerable time, 
and it must appear that his rights are contested by numerous 
parties; or, second, the plaintiff mnst have established his right 
by numerous trials at law, and is nevertheless in danger of 
further litigation by parties who controvert that right. 


oe 


WHO MAY BRING. A party not in actual possession, in 
order to maintain an action to quiet title to real estate, must 
have the legal title to the same. 


5. Grants: PATENT By GOVERNOR OF THE sTATE. A patent 
issued by the governor in pursuance of an express grant, is not 
void upon its face, and passes the legal title to the property 
therein granted. It may be impeached for fraud, or sct aside 
for other sufficient cause, but cannot be assailed collaterally. 


Tuis was an appeal from a decree rendered in favor of 
plaintiff by Post, J., sitting in the district court for 
Dodge county. 


The case was to quiet title to certain lands, to have 
declared null, and to cancel of record a certain patent 
executed by David Butler, governor of plaintiff, Decem- 
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ber 2d, 1869, granting to the Sioux City and Pacific 
Railroad Company certain lands in Dodge county, under 
and by virtue of the act of the legislature, entitled “ An 
act to donate seventy-five sections of the public lands of 
the state to the Northern Nebraska Air Line Railroad 
Company,” under consolidation of that company with 
the railway company defendant. Prayer as above indi- 
cated, and for other, further, or different relief. The 
defendants impleaded with the railway company are its 
grantees of portions of the lands. 

The record brought to this court is very voluminous, 
and a statement of the facts sufticient to an understand- 
ing of the points decided, beyond that expressed in the 
opinion, is not deemed necessary. 


J. M. Woolworth and E'. Wakeley, for appellants. 


I. The act of June 20, 1867, makes a present grant 
of the lands to the Northern Nebraska Air Line Railroad 
Company upon conditions subsequent: 

1. Ifthis question were to be determined npon the 
terms of the first section of the act it is not open to dis- 
cussion. Those terms import a present grant. Omitting 
the descriptive words as immaterial to the inquiry, they 
are as follows: “Seventy-five sections of the public 
lands * * * be, and the same is hereby appropri- 
ated and donated to the Northern Nebraska Air Line 
Railroad Company.” tutherford v. Green’s heirs, 2 
Wheat., 196. Strong v. Lehmer, 10 Ohio St., 938. Han- 
nibal v. Moore, 37 Mo., 338. Foley v. Harrison, 15 
How., 447. Doll v. Meador, 16 Cal., 296. Branch v. 
Mitchell, 24 Ark., 4381. Johnson v. Ballou, 28 Mich., 
379. Busch v. Donohue, 31 Ill., 481. Railroad Co. ». 
Smith, 9 Wall., 95. Veeder v. Guppy, 3 Wis. 502. 
Little v. Watson, 32 Me., 214. 

2. But it is insisted that other ‘clauses qualify these 
terms of present grant, and their true meaning and 
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effect is to be ascertained from a survey of the whole act. 
It devolves upon the plaintiff to point out where and in 
what words these terms are so qualified as to convert 
them from their natural and obvious meaning into terms 
simply conferring an authority to convey upon a subse- 
quent event. Johnson v. Ballou, 28 Mich., 377, 380. 
Schulenberg v. Harriman, 21 Wall., 44, 62. 

3. And the terms of section five of the act clearly 
imply a present grant. That section provides that if 
the road be not commenced within a limited period, and 
be not completed within another limited period, “the 
grant shall be void,” “and this grant is made upon the 
condition,” etc., “and tf this grant is accepted by the 
company,” ete. . 

4. The fact that patents were to be issued does not 
have the effect to qualify the terms of the grant. Lang- 
deau v. Hanes, 21 Wall., 521. Thorndike v. Richards, 
13 Maine, 430. Central Pacific Co. v. Dyer, 1 Sawyer, 
641. McShane v. Railroad, 22 Wall., 444. 


IL This action in equity cannot be maintained, be- 
cause it is brought to enforce a forfeiture of the condi- 
tions subsequent. No rule of equity jurisprudence is 
better settled than that “courts of equity will never aid 
in the diverting of an estate for the breach of a covenant 
on condition subsequent.”? 2 Story’s Eq. Jur., Sec. 1319. 
Horsburgh v. Baker, 1 Peters, 232, 236. Lzvingston v. . 
Thompkins, 4 John Ch., 413. 4 Kent’s Comm., 123-8. 
Warner v. Bennet, 31 Conn., 468-478. Livingston v . 
Stickles, 8 Paige, 398. 


IIL. It was not competent for the attorney general 
to declare the forfeiture. That power was vested in the 
legislature alone, which had made the grant and annexed 
the condition. Until the declaration of forfeiture by the 
proper authority, a suit to enforce it cannot be mair- 
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tained. Schulenburg v. Harriman, 2 Dill., 398 S. C. 
on Appeal, 21 Wall., 63. 


IV. This action was premature. The grant was 
made June 20, 1867, and gave seven years to build the 
road, which was to June 20, 1874. The action was 
brought May 21, 1874. 


V. The case alleged in the pleadings and insisted 
upon at the bar on behalf of the state is that the patents 
are void on their face—not voidable by the state at its 
pleasure, but absolutely void; not to be shown to be 
void by extraneous matter, but appearing to be void 
upon a simple inspection. If this be the correct view, 
the remedy was at law, and not in equity. Sherman v. 
Buick, 93 U. S., 209. Patterson v. Tatum, 3 Sawy., 
164. Stoddard v. Chambers, 2 How., 284. Bissell v. 
Penrose, 8 Id., 317. 


George H. Roberts, Attorney General, J. R. Webster, 
and 7. Af. Marquett, for the State. 


Tuts action is not to enforce a forfeiture, but to have 
decreed null a, patent issued improperly and without 
authority, which is and ever was incapable of vesting an 
estate, but under which the defendants set up a claim of 
ownership of the plaintiff’s lands. If the patent was 
issued before the grantee was entitled thereto, or was 
issued to an improper party, the plaintiff has an interest 
in obtaining its cancellation. Then, if the grantee 
can show itself entitled at any time within the term 
limited, it may present its proofs, and demand and en- 
force its rights. And for answer to the appellant’s fifth 
point, we say the proceeding is statutory—it is evident 
the defendants claim an interest in these lands adverse 
to the plaintiff. The Sioux City and Pacific Railroad 
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‘Company claims to have, and has what purports to be, a 

patent of the state conveying its title to the company, 
and the other defendants claim title to some of these 
lands through the patent by grant from the company. 
The case exactly falls within the provisions of section 
one, page 882, General Statutes, of the act of February 
24, 1873, and is therefore properly bronght. 


I. The act was not a grant im presenti, but upon con- 
ditions precedent. The conditions in a public grant in 
aid of a private party or private enterprise, naming any- 
thing to be done as a condition, are always held to be 
conditions precedent, some using the expression that the 
public reserves the remedy in its own hand. Douglas 
Co. v. U. P. R. R.,5 Kan., 615. State v. Kirkwood, 
14 Iowa, 162,168. Des Moines v. Polk Co., 10 Iowa, 
1. Cedar Rapids v. Woodbury, 12 Towa, 537. 29 Iowa, 
247. R. R. Co. v. Prescott, 16 Wall, 604. U. P. £&. 
ER. Co. v. McShane, 22 Wall, 444, 462-3. Rice v. PR. 
BR. Vo., 1 Black, 359. White ». B. & M. RB. BR. Co., 5 
Neb,, 383-95. 


II. Itis to be observed that the grant was to the 
grantee company to aid jp the construction of its line of 
road, to aid a road between fixed and named termini, 
and upon the consideration of a continuing and perpet- 
ual obligation relative to the transportation of the 
freight of the state. 

1. No road was completed from DeSoto to Fremont. 
There was no legal compliance with the condition for 
the construction of a road between those ¢ermini, as is 
conclusively shown by the proofs and as is admitted by 
the pleadings. Two fragmentary lines or reaches, over 
which by connections and transfers communication can 
be effected, do not constitute a line of road, especially 
when one is a mere adjunct to the line over which traftic 
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passes without reaching or passing through one of the 
named termini. . Why the donor named and fixed the 
termini is not to be inquired. It is sufficient that it did 
so. The two reaches did not make the line aided, and 
was no compliance with the condition of the construction 
of aroad from De Soto to Fremont. Carlisle v. T. H. 
& Ind. R. R. Co., 6 Ind., 316, 18-19. Marsh v. Fulton 
Co., 10 Wall., 676, 683. St. Joe d& D.C. &. R. v. Com- 
missioners, 10 Kan., 579. 

2. The state gave these lands to one company named, 
to aid the construction of a definite line of road, upon a 
continuing construction named. Under cover of con- 
solidation proceedings another company used the lands 
to aid other purposes, for the carrying out of which it 
was already possessed of ample and surplus means. 

8. The consolidation and obtaining of the grant was 
a diversion of the grant from its purpose and a fraud 
upon the state. Instead of getting an additional road 
by its aid, it got none by its aid, and none between the 
termini named. There was no compliance legal or 
equitable. 


Maxwett, J.. 


In the year 1864 the Sioux City and Pacific Railroad 
Company was incorporated under the laws of Iowa, for 
the purpose of constructing, maintaining, and operating 
a railroad from Sioux City, Iowa, to such point on the 
Union Pacific Railroad as might thereafter be selected. 
The time at which the company commenced the con- 
struction of the road does not appear in the record, nor 
does it appear from what point the construction was 
commenced and prosecuted. 

In the year 1867 the legislature of this state passed an 
- act, section one of which provides: “That seventy-five 
sections of the public lands granted and donated to this 
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state by the United States, for the purpose of internal 
improvement, as provided in the eighth section of the 
act of Congress of the fourth of September, 1841, be, and 
the same is hereby, appropriated and donated to the 
Northern Nebraska Air Line Railroad Company for the 
purpose of aiding in the construction of the road of said. 
company, which said railroad is to commence at De Soto, 
in Washington county, and terminate at Fremont, in 
' Dodge county.” 

Section two provides that: ‘The governor, secretary 
of state, and auditor shall select and set apart for the 
use of said railroad company seventy-five sections of 
land,” ete. . 

Section three provides that: “The lands selected shall 
not be otherwise disposed of than is provided” in the 
act. 

‘Section four provides: ‘“ Whenever a section of ten 
miles shall be completed on said railroad the company 
shall be entitled to receive from the state, patents for 
twenty sections of land selected as aforesaid; and on the 
completion of each subsequent section of ten miles, pat- 
euts shall be issued to said company for a like quantity 
of land selected as aforesaid, and on completion of the 
said road patents shall be issued for the remainder of 
the seventy-five sections of land not patented as afore- 
said.” 

Section five provides: ‘The said road shall be com- 
menced within three years, and be completed within 
seven years from the passage of this act, otherwise this 
grant to be void. And this grant is made upon the con- 
dition that the said company shall never charge or re- 
ceive any sum whatever for any freight transported over 
the said road for this state. And if this grant is ac- 
cepted by the said company it shall be with the condi- 
tion hereinafter expressed and limited.” 

Section six provides: “This act may be amended or 
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repealed at any future session of the legislature, held 
previous to the delivery of the lands to said railroad 
company.” 

The act was approved June 20, 1867. 

On the seventh day of June, 1867, the “ Northern 
Nebraska Air Line Railroad Company ” was organized 
under the general laws of the state, and adopted its arti- 
cles of association, most of the members of the company 
being residents of De Soto. The articles were duly 
recorded in Washington and Dodge counties, and in the 
office of the secretary of state, and were published in a 
newspaper in the city of Omaha, in December of that 
year. At a meeting of the association held in the city 
of Omaha, on the twenty-second day of June, 1867, John 
S. Bowen was elected president, Henry P. Beebe vice- 
president, Jesse T. Davis secretary, and James 8. 
Stewart treasurer. No election of officers appears to 
have taken place in the fall of 1867. No money was 
paid by the stockholders at the time of the organization 
of the company, nor until about a year thereafter. 

It appears that the members of the Air Line Com- 
pany were endeavoring for at least a year after the or- 
ganization of the company, to induce those engaged in 
the construction of railroads, or some railroad company, 
to accept the grant and construct the road. John 8. 
Bowen, president of the company at that time, testifies 
as follows: ‘Those of us who resided in Washington 
county during the interval from June, 1867, to Septem- 
ber, 1868, were engaged in making inquiries by corre- 
spondence and otherwise to obtain knowledge of a party 
or parties who would build the road. Iengaged myself 
in correspondence with railroad men in Iowa and else- 
where. The president of the Pennsylvania Railroad was 
among them. So far as I knew the proposition to cor- 
porate with the Sioux City and Pacific came from us. It 
was not made by me. As soon ag I heard of it, as presi- 
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dent of the Air Line Road, I ordered a meeting of the 
incorporators and invited John I. Blair and W. W. 
Walker to meet withus * * * The meeting was 
held in May, 1868, I was present and presided at the 
meeting.” 

On cross-examination he testified: ‘“ When I heard 
a rumor that the Sioux City and Pacific Railroad Com- ~ 
pany might be induced to build our road, I called the 
meeting of the company to which I have before alluded 
and invited Blair and Walker to attend.’? None of this 
testimony is denied. 

The following is a copy of the aSvesadtngs of the 
meeting referred to by Judge Bowen: 

“ Ds Soto, May 4, 1868. 

“ The incorporators of the North Nebraska Air Line 
Railroad Company met at the office of said company in 
De Soto, in pursuance of a call made by the president 
and secretary. Present, John S. Bowen president, J. T. 
Davis secretary, and T. P. Kennard, D. C. Slader, J. A. 
Unthank, Thomas Gibson, and T. P. Kennard with prox- 
ies in writing for D. Butler, Henry P. Beebe, Thomas J. 
Majors, and E. 8S. Dundy, said proxies authorizing him 
to cast their votes in said meeting. 

“The president called the meeting to order, and there 
being.a quorum present upon a call of the roll, the 
minntes of the previous meeting were read and ap- 
proved. The object of the meeting being stated in the 
call to be as follows: To take into consideration the 
propositions made by John J. Blair, W. W. Walker, 
Oakes Ames, and members of the Sioux City and Pacific 
Railroad Company, to take said North Nebraska Air 
Line Railroad franchise and land grant made to said 
road by the state legislature of the state of Nebraska, 
passed on the twentieth day of June, 1867, the said par- 
ties agreeing to build said road by the first day of July, 
1869, and they fully complying with all laws of the 
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state of Nebraska under which said franchise and land 
grant were obtained by said company. After due con- 
sideration of the said proposition T. P. Kennard offered 
the following resolution: ‘Mesolved, That we, the incor- 
porators of the North Nebraska Air Line Railroad Com- 
pany, wishing to facilitate the building of said road, 
hereby agree and bind ourselves and each member of 
said incorporation to assign within a reasonable time 
all their rights, title,and interest in and to said railroad 
franchise and land grant, to the said John I. Blair, W. 
W. Walker, Oakes Ames, and members of the Sioux 
City and Pacific Railroad Company. Said assignment 
to be placed in the hands of the auditor of the state of 
Nebraska, to be delivered to said parties if said railroad 
be completed by the first day of July, 1869, and upon 
the said parties complying with all the provisions of law 
under and by which said franchise and land grant were 
obtained.’ The resolution, on motion of D.C. Slader, was 
adopted, the vote being unanimous.” 

“Ata meeting of the stockholders of the North Ne- 
braska Air Line Railroad Company, held at De Soto on 
the seventh day of September, 1868, the following namied 
persons subscribed to the capital stock of the company, 
shares being $100 each: 


Jobn I. Blair, 750 shares............. eee eee $75,000 
Oakes Ames, 500 shares.............sceeeees 50,000 
Charles E. Walker, 100 shares............-00. 10,000 
Charles E. Vail, 100 shares............-.000. 10,000 
George Douglas, 100 shares............s0 500 10,000 
Maurice Brown, 100 shares...............00- 10,000 
T. P. Kennard, 1 share...... 2... 0.00 cece eee 100 
J. E. Davis, 1 share....... 0.2.0.0 ce ence eee 100 
W. W. Walker, 348 shares............22000. 34,800” 


All of the subscribers except Davis and Kennard were 
stockholders of the Sioux City and Pacifie Railroad. 
The terms of the subscription were, one-tenth of the 
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amount subscribed at the.time of making the subscrip- 
tion, and the residue to be paid as required by the board 
of directors. An opportunity appears to have been given 
residents of the state to subscribe for stock, but from 
some cause, with the exception of Davis and Kennard, 
none availed themselves of the opportunity. 

At this meeting a board of directors was elected and 
a resolution passed to open negotiations with the Sioux 
City and Pacific Railroad Company for a consolidation. 

On the ninth day of September, 1868, officers of the 
corporation were elected for the ensuing year. 

On the fifteenth day of September of that year the 
officers of the two companies entered into an agreement 
tor the consolidation of the twe companies, which was 
afterwards ratified by the stockholders. It is shown by 
the testimony that $80,000 was paid on subscriptions to 
stock of the North Nebraska Air Line Railroad Com- 
pany. 

The grading was completed from the Missouri river 
to Fremont and the track laid about the twenty-second 
of February, 1869, and most of the grading on the line 
from Blair to De Soto was done in the winter of 1868 
and 1869, and the track laid during the following sum- 
mer. In regard to the character of this road L. Burnett, 
chief engineer of the S.C. & P. R. R.,, testified as follows: 
“Oak and pine ties were used on this branch road; 
about one-third hard wood and two-thirds soft. Pine is not 
as good as oak, but is used on most roads in this vicinity. 
There were 2,640 ties to the mile, which is the usual 
maximum number. Weight of iron was forty-five 
pounds to the yard, the same as that now in use on the 
Chicago and Northwestern. This was part of a lot of 
iron bought for the Chicago and Northwestern Com- 
pany. At that time forty-five pound iron was in general 
use in the construction of western roads. The iron was 
in ordinary condition. It had been used about eight 
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months before on ordinary traftic. It was sufficient in 
quantity for the use of aroad. It is in use now along 
the Sioux City and Pacific both in main and side tracks. 
The Omaha and Northwestern had no difficulty to my 
knowledge in operating the road. There were none but 
ordinary repairs put upon it.” 

As to the location’ of a line west from De Soto, he 
testified as follows: “J ain, or was in 1868, familiar 
with the character of the country for a few miles west of 
De Soto. LIrun or surveyed two or three lines up what 
is known as Mill creek, which is the nearest point to 
De Soto where a line could be built at all. In my opin- 
ion the most feasible and practicable route for a railroad 
from De Soto to Fremont was from De Soto to Blair, 
and from Blair west on the line where the Sioux City 
and Pacific Road now runs. It was not practicable to 
run a line directly west from De Soto at all.” 

John S. Bowen testified that: ‘The surveys were 
made immediately after that May meeting in 1868. In 
my judgment the most practical route was the one on 
which the road was built from De Soto to Fremont. The 
country immediately west of De Soto is exceedingly 
rough and hilly, and impracticable for a road with ordi- 
nary grades. The route via Mill creek was considered 
and found to be impracticable on account of its exceed- 
ing crookedness. It is my opinion that the route 
adopted by way of Blair was the only possible one * 

* * * The location of the road from De Soto to 
Blair, as it was afterwards built, was approved by us 
and the other incorporators as far as I know. With the 
resident corporators of the county I was in frequent con- 
sultation. I had no doubt from repeated conversations 
with Unthank, Kennard, Slader, and Davis, that they 
approved it, as I heard no dissent.” 

In May, 1868, the town of De Soto contained about 
three hundred and fifty inhabitants. The town of Blair 
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was laid out and became the county seat of Washington 
county in March, 1869. Jesse T. Davis testified that 
“in September, 1868, there must have been three hun- 
dred and fifty inhabitants in De Soto. Since that time 
it has gradually run down until there are probably not 
more than thirty people there now. The main business 
men of De Soto moved to Blair when it was started, 
and went into business, and also many of the inhabi- 
tants.” He also testified: “It is my impression that if 
the road had crossed at De Soto, and lad been construct- 
ed by its present route, the result would have been sub- 
stantially the same, and both towns would have been 
almost as they are now.” 

C. H. Williard, station agent at Blair, testified that: 
“The company never ran regular trains over the road 
from Blair to De Soto; they went down to De Soto to 
get wood or grain when requested, but never carried 
passengers over that part of the road. The Omaha and 
Northwestern Railroad Company completed their road 
to De Soto in the winter of 1871 and 1872, and they used 
the Sioux City branch to De Soto.” 

In December, 1869, the governor and secretary of 
state issued a patent to the Sioux City and Pacific Rail- 
road Company for the lands in controversy. The patent 
contains the following recitals: 

“ Whereas, by an act of the legislature of the state of 
Nebraska, approved on the twentieth day of June, A.D. 
1867, seventy-five sections of the public lands granted to 
the state by the United States for the purpose of internal 
improvements, as provided in the eighth section of the 
act of congress of September 4, 1841, were appropriated 
and donated to the Northern Nebraska Air Line Rail- 
road Company to aid in the construction of its road from 
De Soto, in Washington county, to Fremont, in Dodge 
county; and, 

“ Whereas, the said Northern Nebraska Air Line Rail- 

26 
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road Company has become consolidated with the Sioux 
City and Pacific Railroad Company, the said consoli- 
dated company into which the said Northern Nebraska 
Air Line Railroad Company by such consolidation has 
been merged, being known and described as the Sioux 
City and Pacific Railroad Company, of which consolida- 
tion of the two said companies the proper evidence has 
been filed in the office of the secretary of state, and now 
remains of record therein; and, 

“ Whereas, the whole line of said railroad from De 
Soto to Fremont ‘has been completed by the Northern 
Nebraska Air Line Railroad Company so as to entitle 
it to receive patents from the state for the said seventy- 
five sections of land under the act of the legislature 
aforesaid, and no part of said land having been patented 
before the completion of the entire line; and, 

“ Whereas, the governor, secretary of state, and auditor 
have selected and set apart for the use of said railroad 
company, and to aid in the construction of said railroad, 
seventy-five sections of said land inuring to the state 
under the act of congress,”’ etc. 

On the twenty-first day of May, 1874, the attorney 
general commenced an action against the defendants in 
the district court of Dodge county, to quiet the title to 
certain lands, and to have declared null, and to cancel of 
record, the patent above referred to. 

The petition alleges that: “The said lands were 
thereupon by the governor of the state of Nebraska 
without authority, and illegally, deceived by the false 
representations of said Sioux City and Pacific Railroad 
Company, or purposely entering into the fraudulent 
plans and devices thereof, by letters patent pretended to 
be conveyed to said company defendant, which letters 
patent have been by it filed for record and appear of 
record at pages 225-27, book “G” of the record of deeds 
of said county of Dodge, and said company have ever 
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since claimed and assumed to own and hold said lands 
by virtue thereof, and plaintiff has reason to believe that 
the other defendants herein named set up and claim an 
estate in and to some portion of said real estate adverse 
to that of the plaintiff, claiming under and through the 
pretended title of the said Sionx City and Pacific Rail- 
road Company. But the plaintiff claims and avers that 
the said letters patent are, and at and from the date 
thereof were, of no force or effect; of which all of the 
said defendants, as well as the Sioux City and Pacific 
Railroad Company, were bound to take due notice.” 

The defendants severally answered the petition of the 
plaintiff, setting np various defenses. The testimony 
was taken by depositions. On the hearing of the cause 
a decree was rendered in favor of the plaintiff. The 
cause is brought into this court by appeal. 

Was the grant to the North Nebraska Air Line Rail- 
road Company a grant in presenti ? 

In Rutherford v. Greene's heirs, 2 Wheat, 198, the 
terms of the grant were: “Be it enacted that 25,000 
acres of land shall be allotted for and given to Major 
General Nathaniel Greene.” The court held this to be 
an absolute donation, not of any specific land, but of 
25,000 acres when they shall have been allotted. 

In Veeder v. Guffy, 3 Wis., 502, the grant was in the 
following words: ‘That there be and hereby is granted 
to the state of Wisconsin on the admission of such state 
into the union, for the purpose of improving the navi- 
gation of the Fox and Wisconsin rivers, * * * a 
quantity of land equal to one-half of three sections in 
width, on each side of the said Fox river and the lakes 
through which it passes,’ etc. It was held that “the 
location of the lands was fixed by the grant, and estab- 
lished as the alternate sections on each side of the Fox 
river. The quantity then became definite and the loca- 
tion sufliciently certain for the purpose of legislation, for 
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it required only the ministerial acts of selection, ap- 
proval, and survey, to render the specific parcels which 
would fall to the state or the United States certain and 
definite.” 

In Doll v. Meador, 16 Cal., 315, it was held that the 
words, ‘‘ there shall be and hereby is granted,” operated 
to vest the specific quantity of land granted, although 
the selection and location were to be made afterwards. 

In Strong v. Lehmer, 10 Ohio State, 98, the grant was 
as follows: “That there be and are hereby granted to 
the state of Ohio, 500,000 acres of land owned by the 
United States within said state, to be selected as herein- 
after directed,’ etc. It was held that these words con- 
stitute a present grant, and only require an identitica- 
tion of the lands granted. To the sameeffect: Johnson 
v. Ballou, 28 Mich., 379. Branch v. Mitchell, 24 Ark., 
431. Little v. Watson, 32 Me., 214. Sneed v. Ward, 5 
Dana (Ky.), 187. Alleson v. Halfacre, 11 Iowa, 450. 

In French v. yan, 93 U. §., 170, the court say: “ This 
court has decided imore than once that the swamp land 
act was a grant in presenti, by which the title to those 
lands passed at once to the state in which they lay, ex- 
cept as admitted after its passage. The patent, there- 
fore, which is the evidence that the lands contained in it 
had been identified as swamp lands under that act, re- 
lates back and gives certainty to the title of the date of 
the grant.” Seealso Van Valkenburgh v. McCloud, 21 
Cal., 330. 

In Schulenburg v. Harriman, 21 Wall, 63, it is held 
that unless there are clauses in a statute restraining the 
operation of words of present grant, these must be taken 
in their natural sense to import an immediate transfer 
of title, although subsequent proceedings may be re- 
quired to give precision to that title and attach it to 
specific tracts. It was also held that the right to restore 
the reserved rights of the grantor in case of a public 
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grant, must be asserted by judicial proceedings author- 
ized by law, or by legislative assertion of ownership of 
the property for breach of the condition. 

In a grant or conveyance the words, “ give, bargain, 
sell, or convey,” cover almost any form of conveyance, 
whether at common law or under the statnte of uses. 
Nor does the use of the wrong tense, as “has given and 
granted,” instead of “do” or “does give and grant,” 
make any difference. Piersen v. Armstrong, 1 lowa, 
282. 2 Washburn on Real Property, 378. 

In the case at bar the language of the act is that: 
“Seventy-five sections of the public lands * * * 
be and the same is hereby appropriated and donated.” 
The word “ appropriate’? means to set apart for, or as- 
sign to, a particular person or use in exclusion of all 
others. -(Law) To alienate. Webster’s Dict., 68. 

The word “donate” means to give, generally for a 
specific object; to bestow freely; to grant. Id., 404. 

These are clearly words making a grant 2n presenti 
for the purpose specified, the work to be completed 
within the period prescribed by the act. No case has 
been referred to by the appellee, holding that these 
words do not create a present grant, and I think no such 
case can be found. 

In Koenig v. The O. & NV. W. R. R. Co., 3 Neb., 
382, it was held that a grant from the state, accepted by 
a railroad company, was in the nature of a contract, and 
within the letter and spirit of the constitution. 

There is nothing in the record to show that the Sioux 
City Company in the absence of this grant of land, in- 
tended to run their road by way of Blair to Fremont, 
while it is clearly shown that in consequence of this 
grant, the road was constructed from De Soto to Blair, 
which all the testimony shows to’ have been the most 
feasible and practical route. A continuous line was 
thus secured between Fremont and De Soto. There is 
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not a particle of testimony tending to show that this ar- 
rangement was not entered into in good faith, and the 
fact that men like Judges Bowen and Davis, original 
incorporators in the North Nebraska Company, were 
satisfied with the arrangement, shows that they regarded 
it as having been entered into in good faith, and within 
the scope and spirit of the act. The location of the town 
of Blair caused the abandonment of the town of De 
Soto; the town site of Blair being much more eligible 
than that of De Soto, and its advantages for business, 
superior. But this furnishes no excuse to the railroad 
company for ceasing to operate its road or for taking up 
its track from Blair to De Soto. The conditions of the 
grant were that the road should be built and operated 
from De Soto to Fremont, and the fact that the opera- 
tion of the road is unprofitable furnishes no excuse 
whatever for the failure to comply with the conditions 
of the grant, and the state may compel a compliance 
with the terms of the contract by mandamus or other 
appropriate remedy. If, as in this case, a portion of the 
line has become valueless by reason of the location of 
another line in its immediate vicinity, the legislature 
undoubtedly may, upon such terms as may be just, grant 
relief, provided it does not affect vested rights. 

The petition in this case, although containing but a 
single count, was drawn with evident intention of en- 
forcing a forfeiture of the grant, and almost the entire 
testimony is directed to that point; as it is apparent that 
the action of forfeiture, having been instituted before 
seven years had elapsed from the time of the passage 
of the act making the grant, is premature, and that por- 
tion of the case is abandoned by the state. The only 
ground, therefore, upon which relief is sought or can be 
granted, if granted at all, is under the statute to quiet 
title. 

Section one of “ An act to quiet title to real estate,” 
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approved Febrnary 24, 1873, provides: ‘That an ac- 
tion may be brought and prosecuted to a final decree, 
judgment, or order, by any person or persons, whether 
in actual possession or not, claiming title to real estate, 
against any person or persons who claim an adverse 
estate or interest therein, for the purpose of determining 
such estate or interest, and quieting the title to said real 
estate.” 

Independently of the statute, the powers of a court of 
equity are only invoked when either many persons as- 
sert titles adverse to that of the plaintiff, or when one 
person has repeatedly asserted his single title by succes- 
sive legal actions, all of which have failed. In either 
case the object of the suit is to settle the whole contro- 
versy in oneaction. Hildridge v. Hill, 2 Johns. Ch., 281. 
Tenham v. Hebrert, 2 Atk., 483. Willard’s Eq., 328. 

In order to maintain the action the plaintiff must, 
jirst, have been in possession for some considerable time, 
and it must appear that his rights are contested by 
numerous parties, either in the same or upon distinct 
rights; or, second, the plaintiff must have established his 
right by repeated trials at law, and is nevertheless in 
danger of further litigation by parties who controvert 
that right. Willard’s Eq., 323. 

In Thomas v. White, 2 Ohio State, 548, it was held 
that under the statute the plaintiff must have both the 
legal title and possession, to maintain a bill gu2a timed. 
See also Harvey v. Jones & Haton, 1 Disney, 65. 

A party in possession having the legal title, may in- 
stitute an action under the statute to quiet that title 
against a pretended claim. The right to file the bill de- 
pends on the existence of a legal title superior to any in 

. the claim of the defendant. Douglass v. Scott, 5 Ohio, 
194. 

In Collins v. Collins, 19 Ohio State, 468, it was held 

that a party in possession could not maintain an action 
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against persons claiming a remainder therein, contingent 
upon the death of the plaintiff without issue. 

Section 557 of the Ohio code is as follows: “ An action 
may be brought by any person in possession by himself 
or tenant of real property, against any person who claims 
an estate or interest therein, adverse to him, for the pur- 
pose of determining such adverse estate or interest.” 

Whatever the rule may be as to a party in actual 
possession, it is clear that a party not in possession must 
possess the legal title, in order to maintain the action. 

Section fourteen, article three, of the constitution of 
1867, provided that: “All grants and commissions shall 
be issued in the name and by the authority of the state 
of Nebraska, sealed with the great seal, signed by the 
governor, and countersigned by the secretary of state.” 
A patent thus issued in pursuance of an express grant, 
is not void upon its face, and passes the legal title. 
It may be impeached for fraud, or set aside for other 
sufficient cause, but cannot be assailed collaterally. The 
plaintiff cannot obtain indirectly what cannot be done 
directly. If an action to secure a forfeiture of the grant 
is premature, then the facts set forth in the petition and 
proved on the trial do not in this form of proceeding au- 
thorize the interference of the court. There is no alle- 
gation in the petition that the company is insolvent, or 
anything to show that the state will suffer by waiting 
until the period of seven years had elapsed from the 
time of making the grant. The defendant, unless re- 
lieved by the legislature, must conform to the terms and 
conditions of the grant, and the entire line must be kept 
in running order and operated. But as proceedings to 
quiet title cannot be maintained upon the facts stated in 
the petition, and proved on the trial, the judgment of 
the district court is reversed and the case dismissed 
without prejudice. 

JUDGMENT ACCORDINGLY. 
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Tuer State or Nepraska, Ex REL. Leorpotp Hany, v. 
H. W. Harpy, Mayor or tae City or Lincoiy, anp 
OTHERS. 


1. City Ordinances. The fact that certain provisions of a city 
ordinance are void, does not authorize the court to declare void 
those provisions which relate to the proper subject matter of the 
ordinance, when they are distinct and separate from those which _ 
are void and useless. In such case those provisions which are 
valid must stand as the law, while the others must be treated 
as inoperative and of no effect. 


PUBLICATION OF. When one week’s publication of a 
city ordinance is required, one publication of such ordinance 
fills the requirements of the law. 


8. Liquor Selling. It is the province of the legislature to regu- 
late the sale of malt, spirituous, and vinous liquors, and to fix 
the price of a license to sell the same; and the remedy for a re- 
duction of the price so limited and prescribed by legislative 
authority, is by application to the legislature itself and not to 
the courts. 


OriGInaL application for mandamus. 
C. O. Whedon and Harwood & Ames, for relator. 


Lamb, Billingsley & Lamberison, and Galey & Abbott, 
for the respondents. 


Gantt, Cn. J. 


This is an application for a writ of mandamus to be 
directed to the proper authorities of the city of Lincoln, 
naming them, to compel them to issue to the relator a 
license to sell malt, spirituous and vinous liquors, for one 
year, within the incorporated limits of said city, upon 
payment of three hundred and twenty-five dollars there- 
for. It seems that in June, 1871, the city council by ordi- 
nance fixed the price of such license at $325; and that 
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on the thirtieth of July, 1877, the city council passed an 
ordinance fixing the price of the license at one thousand 
dollars, and repealed all ordinances inconsistent with 
this last one. The city authorities demanded of the re- 
lator the payment of one thousand dollars for the license, 
under the ordinance of 1877; but the relator tendered 
the payment of the $325 for the same, under the ordi- 
nance of 1871, and submits that the ordinance of 1877 
is void, for the alleged reason that the same was not 
published as required by law for the period of one week, 
within one month after the same purports to have been 
passed; that it is inconsistent with and repugnant to 
the laws of this state, and was passed without any au- 
thority in law, and that it is unreasonable and prohibi- 
tory, and in effect prohibits the transaction of a lawful 
business, and therefore the only ordinance now in force 
is that of 1871. 

The power of the city authorities to grant and issue a 
license for the sale of malt, spirituous, and vinous 
liquors, is derived solely from chapter 29, part III, of 
the Revised Statutes, of 1866 (Gen. Stat., 851), and not 
from the “ Act to incorporate cities of the second class 
and to define their powers.’ All the powers and duties 
which by this chapter devolve upon the county commis- 
sioners, Shall belong to and be exercised by the proper 
authorities of the city, within the incorporated limits 
thereof; and they are empowered to pass the neces- 
sary ordinance, decree, or order to carry out the intent of 
the chapter—that is, to determine what municipal off- 
cer shall receive the-petition, file the bond and receipt, 
and issue the license as in section five hundred and sev- 
enty-two required. This chapter also provides: “ That 
incorporated cities and towns may require such addi- 
tional sum to be paid for license under this chapter as 
to them may seem best, not to exceed one thousand dol- 
lars.’? The main question presented for consideration 
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is, whether the ordinance of 1877 contains provisions, 
not dependent on others, but complete in themselves and 
capable of being executed in carrying out the intent of 
chapter 29 aforesaid. 

This ordinance provides that the applicant shall file 

his petition with the city clerk; that he shall at the same 
time file with the city clerk his bond in the sum of five 
thousand dollars, with two good and sufficient sureties, 
to be approved by the council; that before such license 
shall be delivered the applicant shall pay into the city 
treasury the sum of one thousand dollars, and take the 
treasurer’s receipt for the same in duplicate and file the 
same with the clerk; that whenever the petition for a 
license has been granted and the required bond ap- 
proved by the council, and the treasurer’s receipt has 
been filed with the city clerk, the said clerk shall issue 
to such applicant a license for the sale, for the term of 
one year, in some particular place or building in said 
city, to be described in said license, of malt, Spiriimons 
and vinous liquors. 
_ These provisions are distinct and independent in them- 
selves, and they contain all that is necessary to be pro- 
vided by ordinance, together with the powers conferred 
and duties enjoined by the statute, to constitute a com- 
plete system, which in all respects is amply operative in 
carrying out the intent of the license law. Hence all 
other provisions of the ordinance may be stricken out as 
void; and unquestionably most of them are void, but 
this tact does not authorize the court to declare void 
those provisions which relate to the proper subject 
matter of the ordinance, when they are distinct and 
separable from those which are void and useless. 

It is said, in the construction of a statute, that: ‘“ The 
forms observed in passing it may be suflicient for some 
of the purposes sought to be accomplished by it, but in- 
sufficient for others. Whether certain parts of a statute 
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must be adjudged void because of their association with 
such as are void, must depend upon a consideration of 
the object of the law, and in what manner and to what 
extent the unconstitutional portion affects the others, 
for it would be inconsistent with constitutional law to 
adjudge enactments void, because they are associated in 
the same act, but not dependent on others which are un- 
constitutional. The constitutional and unconstitutional 
provisions may be contained in the same section, and 
yet be distinct and separable, so that the first may stand 
though the last fall. The point is not whether they are 
contained in the same section, for the distribution into 
sections is purely artificial; but whether they are essen- 
tially and inseparably connected in substance.” Cooley 
Const. Lim., 176, 177. 

It is admitted there was one publication of the ordi- 
nance in a newspaper published within the time re- 
quired. This publication fills the requirement of the 
law. It is, however, alleged that the ordinance is un- 
reasonable and prohibitory. It is said that “the popu- 
lar understanding of the word license undoubtedly is a 
permission to do something which without the license 
would not be allowable * * this is the legal mean- 
ing”; or,as in Chilvers v. People, 11 Mich., 43, it is to 
confer a right that does not exist without a license. 

In Burch v. Savannah, 42 Geo., 596, 598, it is said 
that: “The license fee for retailing liquors is in no 
proper sense a tax. Its object is not to raise revenue. 
It has for many years been thonght that this business 
was one dangerous to the public peace and public morals, 
and it has been the uniform practice of the country to 
subject it to regulation, require license from some pub- 
lic functionary before it is engaged in, and to prescribe 
as a crime the pursuit of it without a license. The 
license is part of the public regulations of the country, 
and the fee is intended rather to prevent the indiscrimi- 
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nate opening of such establishments than to raise the 
revenue by taxation.” Such being the nature and char- 
acter of the business, under the law, it is the province of 
the legislature to regulate it, and to fix the price of the 
license at such sum as that body may deem best. calcu- 
lated to restrain its dangerous consequences “to the 
public peace and public morals.” The price fixed by 
the ordinance is within the limits prescribed by the 
statute, and the remedy for a reduction of this price is 
by application to the legislature of the state and not to 
the courts. 
The writ of mandamus must be denied. 


TUDGMENT ACCORDINGLY. 


Winuram O. Eis AND OTHERS, APPELLANTS, V. Perer J. 
KARL AND OTHERS, APPELLEES. 


1. Judges of District Courts: suRISsDICTION OF AT CHAM. 
BERS. The judges of the several district courts, as such, have 
no inherent authority at chambers whatever; but only such as 
the statutes give to them. 


2. When a Judge May Grant an Injunction Out of His 
Own District. A district judge may grant a temporary 
order of injunction in an action out of his own district, but he 
can do so oniy when the office of judge in such district is va- 
cant, or where it is shown that the judge thereof is absent or 
from some cause is unable to act. 


8. Re-Location of County Seat: JURISDICTION OF COUNTY 
COMMISSIONERS IN. The act of 1875, for the re-location of 
county seats, gives to the board of county commissioners exclu- 
sive authority to receive petitions for that purpose, and also, in- 
cidentally, to determine whether the signatures to such petitions 
are genuine, and of persons authorized to sign them. And when, 
in the exercise of this jurisdiction, the commissioners receive a 
petition for the relocation of a county seat, and judge it to be 
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in all respects sufficient, and call an election accordingly, no 
objection being interposed either to the petition or to the action 
of the commissioners until after the election has been held and 
the result declared, it is too late to question the sufficiency of 
the petition; and an injunction to restrain the removal of the 
county offices to the new county seat, on the ground that such 
petition did not conform to the requirements of the iaw, will not 
be granted. 


The proper place to raise questions concerning 
the sufficiency of a petition for the relocation of a county seat 
is before the commissioners themselves; and -if no objection be 
made there, the party complaining not being prevented from so 
doing, equity will not interfere to prevent a removal, conform- 
ably with the result of the election, because of defects in the 
petition. 


5. Election on Question of Re-Location: NotTicE or. In 
ordering an election on the question of the re-location of a 
county seat, thirty days notice is required. But even if the 
notice be for a less time than this, a court of equity will not, 
for this reason alone, declare the election void at the suit of a 
party who participated therein, especially where it isnot shown 
that a different result would probably have been obtained if the 
full statutory notice had been given. 


Acrion in equity. Heard in the district court for 
Saline county, upon demurrer to the petition, before 
Weaver, J., who sustained the same and entered judg- 
ment dismissing the case. Plaintiffs appeal. 


MU. A. Sessions, Lamb, Billingsley & Lambertson, 
James Laird, and £. #. Brown, for appellants. 


I. It is contended that the commissioners having 
found and decided that the petition was sufficient, that 
such finding is conclusive. This proposition is not sus- 
tained by the authorities. Botton v. Jacks, 6 Robert 
(N. Y.), 166. Browne v. Mayor of N. ¥., 3 Hun., 385. 
Stone v. Miller, 62 Barb., 430, 42. Sheldon v. Newton, 
3 0.8., 499. Supposing they had found that a petition 
had been filed or signed, when in fact none had, would 
that be conclusive? We apprehend not. When the 
proceedings of inferior tribunals set forth the facts 
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necessary to give jurisdiction, they may be disproved 
and the proceedings avoided by parol evidence. Clarke 
v. Holmes, 1 Douglas, Mich., 390. Denning v. Corwin, 
11 Wend., 648. Borden v. Fitch, 15 Johns., 121. Har- 
rington v. The People, 6 Barb., 607. People v. Cassell, 
5 Hill., 164. Walker v. Mozeley, 5 Denio, 102. Cooper 
v. Sunderland, 3 Iowa, 126. 


II. There was no waiver of notice in this case. 
Neither could there be. There is an important distinc- 
tion to be observed between general and special elec- 
tions. The time, place, and manner of holding the 
former being fixed by law, the electors must take notice 
of them, and as to such elections the statutory require- 
ments of giving notice by public proclamation may be 
and are regarded as directory only. But in the case of 
special elections, where no time is fixed by law for the 
holding of the same, and is to be determined by the offi- 
cers calling the same, the statute becomes mandatory, 
and public notice must be given of the same for the 
length of time required by the statute. In the case of 
The People, ea rel Darnell, v. Hamilton County, 3 
Neb., 244, it was held to be “an imperative requirement 
in an election for the removal of a county seat, that the 
notice thereof should in all respects conform to the law 
authorizing such elections.” Neither is there an estop- 
pel in the casé. The election was irregular for want of 
notice. ‘ Majorities go for nothing at an irregular 
election; they are not even regarded as majorities, for 
it is the right of orderly citizens to stay away from such 
elections, and if every voter votes it has no effect.” 
Commonwealth v. Baxter, 35 Pa. St., 263. State v. 
Albin, 44 Mo., 346. People, ew rel. v. Rosborough, 14 
Cal., 181. Dillon on Corporations, 1st Ed., § 136. Peo- 
ple v. Porter, 6 Cal., 27. People, ex rel. v. Weller, 11 
Cal., 49. Wendel v. Durbin, 26 Wis., 390-2. 
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In reply to the point first made by the defendants that 
“the plaintiffs have not shown such an interest in the 
matter in controversy as will enable them to maintain 
the action,” we say the same is not well taken in prin- 
ciple, neither is it sustained by the weight of authority. 
Dill. on Incorporations, 1st Ed., Sees. 731, 732, 733, 
7384, 736. Collins v. Iipley, 8 Ia., 181. Lice v. Smith, 
9 Ia. 578. New London v. Brainard, 22 Conn., 552. 
Scofield v. School Dist., 27 Conn., 499. Ferret v. 
Sharm, 34 Conn., 105. Mayer & Co. v. Porter, 18 Md., 
285, 301. Mayer v. Groshan, 30 Md., 486. Afayer v. 
Gill, 831 Md., 375, 392. Merrill v. Plainfield, 45 N. 
H., 126. Douglas v. Mayer, 18 Cal., 644. Coms. of 
Clay Co. v. Markle, 46 Ind., 97,103. 14 Kan., 381. 
Id., 18. 4 Neb., 413. Colburn v. Mayer, déc., A. L. B., 
March No., 1878, p. 191. Also see notes 1 aud 2 on 
page 172, of remedies and remedial rights, where there is 
a full collection of all the authorities upon the question. 


Tastings & McGintie, and Mason d& Whedon, for 
appellees. 


The plaintiffs have not shown such an interest in the 
inatter in controversy as will enable them to maintain 
the action. The plaintiff must have a vested right, 
either legal or equitable, which may be greatly, if not 
irreparably affected by the act sought to be restrained. 
Doolittle v. Supervisors, 18 N. Y., 155. Loosevelt v. 
Draper, 23 N. Y., 318. Zhe Corporation v. Mapes, 6 
Jobns. Ch., 45. Craft v. Jackson County, 5 Kan., 518. 

The statute providing for the re-location of county 
seats, laws of 1875, page 159, invested the board of 
county commissioners with authority to receive the peti- 
tion of those who were desirous of re-locating the coun- 
ty seat, and to pass upon the sufficiency of the petition, 
and whether the requisite number of electors had signed 
the same, and if the plaintiffs were aggrieved by the de- 
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cision of the board they must resort to some one of the 
methods pointed out by the statute to review the de- 
cision, and cannot attack it collaterally. Broom’s Legal 
Maxims, 4th edition, 325. State v. Snelson, 16 Ind., 
29. Baker v. Supervisors, 40 Ia., 226. Clark v. Day- 
ton, 6 Neb., 192. Brown v. Otoe Co., 6 Neb., 111. 
Vom. of Knox Co., Ind., v. Aspinwall, 21 Harvard, 
530. Ryan v. Varga, 37 Iowa, 78. West v. Whittaker, 

37 Towa, 598. 12 Wheaton, 19. : 


Laxg, J. 


This is an appeal from the district court for Saline 
county. The action was brought in that court against 
the defendants, the county officers of that county, to en- 
join them from removing their respective offices trom 
Pleasant Hill, the former county seat, to Wilbur, the 
place to which it had been declared removed by a vote 
of the county. ; 

The conclusion at which we have arrived makes it 
really unnecessary to notice but the single qnestion 
raised by the demurrer of whether the petition states a 
cause of action; but, inasmuch as an important question 
of practice respecting the power of the several judges of 
the district courts to grant injunctions, in cases brought 
in each other’s districts, is properly raised, we have 
thought it best not to overlook it. 

Saline county, the one in which the ‘action was 
brought, is in the jirst judicial district, and is presided 
over by the Hon. A. J. Weaver, judge. The record 
shows that when the petition was about to be filed it. 
was presented to Judge Pound of the second district, 
who, without any showing of inability on the part of 
Judge Weaver to act, allowed a temporary injunction ag 
- prayed. The controling statute on this subject is See. 
55, page 261, Gen. Statutes, which provides that: 
“Whenever a vacancy shall occur in the office of dis- 

27 
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trict judge, in any district in this state, or whenever it 
shall appear by affidavit to the satistaction of any dis- 
trict judge in the state that the judge of any other dis- 
trict is unable to act, on account of sickness, interest, or 
absence from the district, or from any other cause, the 
judge to whom application may be made, shall have 
power to make any order,” ete., “which the judge of 
such district could make or do,”’ etc. 

Under the constitution, the judges of the district 
courts, as such, have no inherent judicial authority at 
_ chambers whatever. Sec. 23, Art. VI, provides that: 
“The several judges of the courts of record shall have 
- such jurisdiction at chambers as may be provided by 
law.” By Sec. 252 of the code of civil procedure, it is 
enacted that: “The injunction may be granted at the 
time of commencing the action, or at any time after- 
wards, before judgment, by the supreme court or any 
judge thereof, the district court or any judge thereof,” 
ete. This is one of the provisions “dy law,’ contem- 
plated by the section of the constitution just quoted. 

It is contended by plaintiffs’ counsel that this section 
ig quite comprehensive enough to authorize any district 
judge to grant temporary injunctions throughout the 
state, no matter whether the judge of the court in which 
the action is brought be absent from his district, or 
otherwise incapacitated to act or not. But, even inde- 
pendently of section 55, from which we have quoted 
above, we do not think that the langnage here employed 
warrants this construction. The words, “che district 
court, or any judge thereof,” clearly refer alone to the 
particular court in which the action is broaght, and to 
the judge having tor the time being jurisdiction within 
that district. Ordinarily this would be the judge of that 
judicial district, and, but for section 55, it could be no 
other. The jurisdiction, however, which this latter sec- 
tion confers, is conditional only, not general. [t can be 
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properly exercised in a district where the office of judge 
is vacant, or when it is shown that the judge of a dis- 
trict is absent, or from any other cause unable to act if 
applied to. But if the judge of one district assume to 
act in a cause pending in another, where no such disa- 
bility or absence exists, such act would be unauthorized 
and void; and so we find the act of Judge Pound, in 
granting the temporary injunction in this case, to have 
been. The two sections of the statutes from which we 
quote are not in conflict with each other, and must be 
considered together, and given effect in the determina- 
tion of this branch of the case. Judge Weaver was 
clearly right in holding that this preliminary injunction 
had been granted without jurisdiction. 

But, does the petition state a good course of action? 
This is the principal question in the case. The sub- 
stantial points made by the pleader, and now relied on, 
are two: erst. That in ordering the first election the 
commissioners acted without jurisdiction. Second. That 
said election, as well as the succeeding ones, was void for 
the reason that notices thereof were not given for the 
length of time which the statute requires. 

The alleged want of jurisdiction is based upon the 
fact that although the petition for re-location as pre- 
sented to the board of commissioners contained the 
names of persons purporting to be electors “equal in 
numbers to three-fifths of all the votes cast in said coun- 
ty at the last general election,” yet the fact was, “ that 
a large number of the names attached to said petition 
were the names of fictitious persons, and forged names, 
and the names of non-residents,” etc., so that, counting 
only the genuine legal signatures, there were consider- 
ably less than the requisite number to authorize the call- 
ing of an election. 

Section one of the act of February 24, 1875, providing 
for the re-location of county seats, gives to county com- 
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missioners full authority to receive petitions for that 
purpose, and also, incidentally, to determine whether 
the signatures to such petitions are genuine, and of per- 
sons who are “resident electors of said county.” Neither 
the courts, nor any other officer or person, have any orig- 
inal jurisdiction in the decision of these questions. And 
it appears that, in the exercise of the jurisdiction thus 
conferred, the commissioners received the petition for re- 
location, and adjudging it in all respects sufficient, made 
and entered of record this order: ‘‘ Whereas on the 
twentieth day of August, 1877, was presented by Samuel 
Windrom to the board of county commissioners of Saline 
county a petition calling for a re-location of the county 
seat, which said petition was signed in manner required 
by law by citizens of said county in number more than 
three-fifths of the votes cast at the last general election.” 
Thereupon, at the same time, they ordered in due form 
the calling of the first election on this question, to be 
held on the fourth of September, 1877. 

It does not appear that either the genuineness or the 
sufficiency of the petition was questioned before the 
commissioners, but it is alleged that all of the defects 
complained of were fully known to them when they made 
the order for the election. And itis further alleged that 
the plaintiffs were wholly ignorant concerning them 
until more than twenty days had elapsed after the de- 
cision had been made, which seems to be thought a 
sufficient excuse for not moving earlier in this attack 
upon the action of the board. 

We are of the opinion that under this statute the 
proper place to have raised these questions concerning 
the petition was before the commissioners themselves, 
and that having failed to make the objections there, and 
no sufficient reason for the failure being shown, the 
plaintiffs are in no situation to ask'the aid of a court of 
equity; especially so, when they have rested apparently 
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content until three elections, in which they participated, 
and took the chances of a favorable issue, have been 
held, and the result finally declared. The fact that the 
plaintiffs “did not know” of the matters complained of 
in time to have availed themselves of their legal remedy 
is entitled to no weight, nor is it a sufficient reason for 
a resort to the extraordinary remedy here sought. If 
they “ did not know,” they were at least in a situation 
in which, by the exercise of common observation, they 
might have known what the petition contained. Ignor- 
ance of this sort, which, if not willful, is at least volun- 
tary, is not a valid excuse for the failure to resort to the 
ordinary legal remedy, nor can it be made available to 
give them a standing in a court of equity. It is one of 
the most valuable maxims of the law, that: “The ac- 
quiescence of a party who might take advantage of an 
error obviates it.” 

The point made upon the notices may be quickly dis- 
posed of. We are of the opinion that the statute re- 
quires thirty days notice to be given of such election. 
It is provided in the first section of the act in question 
that: ‘“ Notice of the time and the places of holding 
said election shall be given in thesamemanner * * 

* * as is provided by law relating to general elec- 
tion for county purposes.”? And by Sec. 3 of the gen- 
eral ejection law it is made the duty of the several 
county commissioners, “at least thirty days previous to 
any general election,”’ to cause notice thereof to be given 
by three written or printed notices “posted up in each 
election precinct.”? Taking these two provisions of the 
law together we do not see how any other construction 
than the one contended for by the plaintiffs, and which 
we give, could be adopted without doing violence to the 
intention of the legislature, very plainly expressed. 

But, notwithstanding the failure to give the full statu- 
tory notice, we do not think that the plaintiffs are in a 
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situation to complain for the want of it. The only pur- 
pose which the notice could ‘serve was that the question 
to be voted upon might be brought to the attention of 
each elector, and an opportunity afforded him to attend 
the election and express his opinion concerning it 
through the ballot box. Such being the purpose of the 
notice, it seems but just to require a party who bases his 
claim to equitable relief on the failure to give it, to show 
that for the want of it he has sustained the injury which 
he seeks to have redressed. The plaintiffs do not allege 
that they failed to take part in the election, and for want 
of such allegation it may be inferred that they did par- 
ticipate therein. In this particular, therefore, the addi- 
tional notice could have been of no use. But, perhaps 
we ought not to omit to mention that the petition does 
contain general averments.to the effect that a large num- 
ber of voters in the county failed to receive any notice 
whatever of the election, and that even those who did 
receive it did not have time to inform themselves upon 
the question to be voted on, by reason of which “ the 
election was carried in favor of re-locating the county 
seat.” But in all this the petition is merely conjectural 
and argumentative. There is not a single fact stated 
from which the court could say that any different result 
would have been obtained by giving the full statutory 
notice. Not a single person is named who was kept 
away from the polls, nor is it shown that even one addi- 
tional vote against the proposed re-location could have 
been secured by a longer notice. Besides, we are of the 
opinion that, by participating in these elections, the 
plaintiffs, in equity, are estopped from now questioning 
their entire regularity so far as the notice is concerned. 
It would certainly be most inequitable, and productive 
of much mischief, to permit them to do so in the man- 
ner here attenipted. 
JUDGMENT AFFIRMED. 
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Samugn ©. Cont, PLAINTIFF IN EREOR, v. Henry DoBors, 
AND OTHEES, DEFENDANTS IN ERROR. 


1. Judgments: weENor. All judgments rendered during a term 
of the district court, in actions commenced prior thereto, are 
liens on al} the lands of the debtor within the county from the 
first day of such term; and all lands of the debtor without the 
county shall be bound for the satisfaction of a judgment 
against him from the time they shall be seized in execution. 


2 The lien attaches to all lands and tenements of 
the debtor in the county where the judgment is rendered, 
whether held by him at the time of its rendition, or subse- 


quently acquired. 


Error to the district court for Lancaster county. 
Tried below before Pounn, J. 


Cobb & Marquett, for plaintiff in error. 


At common law, a judgment created no lien in the 
real estate of defendant. Shrew v. Jones, 2 McLean, 78. 
The Coppock judgment comes within no provision of 
the statute except that of “all other lands,” etc., shall 
be bound from the time “when they shall be seized in 
execution.” In relation to the Coppock judgment, these 
lands were after acquired lands, because Martin’s title 
thereto was acquired after the first day of the term, to 
which day the lien of the judgment relates. A judgment 
has relation to the first day of the term at which it is 
rendered (ergo, it does not relate to any other day of the 
term). Clements v. Berry, 11 Howard, 408. Farley v. 
Lee, 5 Dev. & B. (N.C.), 169. Doe v. Bank of Cleve- 
land, 3 McLean, 140. After acquired lands are not 
bound by a judgment until execution and levy. /illey 
c& Hopkins v. Duncan,1 Neb., 134. Roads v. Symmes,1 
Ohio, .281-3138. Urbana Bank v. Baldwin, 3 Ohio, 65. 
Stiles v. Murphy, 4 Ohio, 92. To hold any other theo- 
ry would be to give that plaintiff, who uses the greatest 
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diligence in obtaining judgment, the least protection. 
The slothful plaintiff would have two chances over his 
diligent competitors. ist. His lien would be equal in 
respect to property owned by the defendant on the first 
day of the term, and his mere want of diligence would 
give him a prior and exclusive lien upon the property of 
the defendant acquired during the term, so that hereaf- 
ter, instead of each plaintiff striving to get his judgment 
early in the term, there would be a slothful emulation 
among plaintiffs as to who could be the least diligent, 
and the last day of the term would be the favorite of all, 
and the maxim: “ The law favors the diligent creditor,” 
would be reversed. . 


Lamb, Billingsley, & Lambertson, tor defendant in 


error. 
Gantt, Cu. J. 


This suit was brought in the court below by Henry 
DuBois to foreclose a mortgage, executed and delivered 
to him by defendant O. J. Martin, and the mortgage 
was filed for record on the thirteenth of March, 1875. 
The plaintiff in error and several other parties were de- 
fendants; but the only matter now in controversy is 
between the plaintiff in error and defendant J. W. Hart- 
ley. This controversy arises upon the following facts: 
On the eighteenth of October, 1872, defendant O. J. 
Martin acquired title to the north half of the south-west 
quarter, and the south-east quarter of the south-west 
quarter, and the south-west quarter of the south-east 
quarter of section twenty-eight, in township twelve north, 
of range six east, in Lancaster county. In August, 1872, 
Isaiah Coppock commenced an action against O. J. Mar- 
tin, in the district court of said county, and on the thir- 
tieth of October, 187%, at a regular term of said court, 
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which was begun on the first day of the same month, he 
recovered a judgment against said defendant Martin in 
saidaction. Afterwards Coppock assigned this judgment 
to defendant J. W. Hartley, who thereby became the 
legal owner of the same. On the second of November, 
1874, O. J. Martin and Ann, his wife, executed and de- 
livered to §. C. Colt, plaintiff in error, a mortgage on 
all the above described lands. The plaintiff complains 
that, under these facts, the court below erred in deciding 
that the Coppock judgment, assigned to Hartley, had 
priority of lien over his mortgage. 

It is insisted that the judgment, in this case, has rela- 
tion to the first day of the term at which it was ren- 
dered, and: as all the lands described were subsequently 
acquired by defendant, O. J. Martin, the judgment cre- 
ated no lien upon any of these lands, thongh the title 
was acquired before the rendition of the judgment ; and 
therefore the plaintiff's mortgage has priority of lien 
over the judgment. 

The rule will not be questioned that, under our statute 
relative to judgment liens, all judgments rendered during 
the term, in actions commenced prior thereto, are liens 
on all the lands of the debtor within the county from the 
first day of the term. This interpretation is given to the 
statute in the case of Muller v. Finn, 1 Neb., 294; and 
it places all such judgments, entered at the same term, 
upon equality in regard to liens, and thereby does equal 
justice to creditors whose judgments are necessarily en- 
tered on different days of the terms, 

Section 476 of the code provides that “ the lands, ten- 
ements, goods, and chattels, not exempt by law, shall be 
subject to the payment of debts,” and may be taken in 
execution and sold. 

Section 474 provides that executions may be directed 
to different counties at the same time, and section 477 
declares that “the lands and tenements of the debtor 
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within the county where the judgment is entered shall 
be bound for the satisfaction thereof from the first day 
of the term at which the judgment is rendered; but 
judgments by confession, and judgments rendered at the 
same term at which the action is commenced, shall bind 
such lands only from the day on which such judgments 
are rendered. All other lands, as well as goods and 
chattels of the debtor, shall be bound from the time that 
they shall be seized in execution.” 

In construing these sections together, it seems clear 
that the words “all other lands’? must necessarily refer 
to lands without “the county where the judgment is 
rendered’”’; and under section 474 executions may be 
directed to the counties in which such lands are situ- 
ated, and they “shall be bound from the time they shall 
be seized in execution.” 

A judgwent does not create a specific lien upon any 
particular lands of the judgment debtor. It, at most, 
creates a general lien upon all his estate in the county 
in which the judgment is rendered. Butthe judgment 
creditor acquires no interest in the land itself by his 
lien. As was said in the case of Brace v. Duchess of 
Marlborough, 2 P. Wm., 491, the lien is neither a jus 
in re, nor jus ad rem, and amounts only to a security 
against subsequent purchasers and incumbrances. 4 
Kent Com., 487. It confers only the right to levy on 
the land to the exclusion of other adverse interests sub- 
sequent to the rendition of the judgment, and this right 
applies to all the lands and tenements of the debtor 
in the county where the judgment is entered, whether 
held by him at the time of the rendition, or subsequent- 
ly acquired. 

In Filley & Hopkins v. Duncan, 1 Neb., 134, 
Crounss, J., in delivering the opinion of the court says, 
that the lien of a judginent does not attach to lands ac- 
quired after its rendition, so as to affect buna side pur- 
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chasers. That question was not before the court. It 
appears from the statement of facts in that case that in 
July, 1859, one Bell, being in possession of certain real 
estate, and holding the legal title to an undivided half 
thereof, and a contract of purchase for the other half, 
sold the same to Mrs. Duncan, and gave her a bond to 
convey the same to her as soon as he obtained a deed 
authorizing him to do so. Mrs. D. immediately took 
possession, and in October of that year paid nearly the 
entire amount of purchase money. In May, 1860, Bell 
executed and delivered to Mrs. D. a deed for the premises. 
In December, 1859, certain judgments were recovered 
against Bell in the district court, under which the un- 
divided half of the lands in controversy was sold. The 
action was brought to have the sheriff’s deed executed 
in pursuance of such judicial sale declared void. 

In Calhoun v. Snyder, 6 Binney, 135, it was held that 
the lien of a judgment did not attach to lands in which 
the judgment debtor had no interest at the time of its 
rendition. Afterwards it was held in that state that if, 
at the time of the rendition of the judgment, the debtor 
had entered into a binding contract for the purchase of 
land and afterwards acquired the legal title, the lien at- 
tached and took precedence of a judgment entered 
against the debtor immediately after he had acquired 
the legal title to the same. Stephen’s Appeal, 8 W.& 
S., 186. Freeman on Judgments, 367. 

In Roads v. Symmes, 1 Ohio, 314, the ease of Cal- 
houn v. Snyder is cited with approval, and followed. 

In Stiles et al.v. Murphy, 4 Id., 98, the court, in re- 
ferring to Roads v. Symmes, say: ‘“ That decision may 
have been an innovation upon established principles of 
law—it may have been a departure from true policy un- 
der the circumstances in which we are placed—but it 
would be a more dangerous innovation, and a wider de- 
parture from true policy now to disturb it.” 
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It is undoubtedly true, that where a rule of construc- 
tion, upon which titles to real estate depend, has been 
adopted, it may lead to great inconveniences, if not in- 
justice, to change it. But as the question presented by 
this case has never before been submitted to this court, 
we deem it best to disregard the dictum in the case of 
Filley v. Duncan, and lay down what we deem to be 
the correct rule, subjecting land acquired subsequently 
to ‘the rendition of a judgment to its payment. The 
judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA. 


JULY TERM, 1878. 


PRESENT: 


Hoy. nes gate ae CHIEF JUSTIOB, 
“ AMASA COBB,” { JUDGES. 


Cuaartys Hau, PLAINTIFF IN ERROR, Vv. Trmoray VANIER, 
DEI «aNDANT IN ERROR. 


1, A Final Judgment is one that disposes of the merits of the 
case. 

Z. V. commenced an action against H. and others, upon 
an award. Afterwards, upon it being made to appear to the 
court that Z. V. had assigned to T. V. his interest in the action, 
an order of substitution was made. T. Y. then dismissed the 
action without prejudice, and commenced an action on the 
award in hisown name. eld, that the order of substitution 
was not a final order or judgment, and not conclusive. 


2. 


Tuis was a re-hearing of the case reported in 6 Neb. 
85. 


W. J. Connell and John I. Redick, for plaintiffs in 
error. 


E. Wakeley, for defendant in error. 
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Maxwett, Cu. J. 


This case was argued and submitted to the court last 
year, and an opinion filed, which is reported in 6 Neb., 
85. Afterwards, upon an affidavit being filed that there 
was an agreement between the attorneys tor the respec- 
tive parties not to submit the case at the term at which 
it was submitted, and a decision rendered, a re-hearing 
was granted. 

It appears from the record that Z. Vanier brought an 
action in the district court of Douglas county against 
the plaintiff in error, upon the award in question, and 
before the trial of the cause Timothy Vanier was sub- 
stituted as plaintiff, who then dismissed the action with- 
out prejudice. The defendant in error afterwards brought 
an action on the award in his own name. ‘The attorney 
tor the defendant in error insists that the order substitut- 
ing Timothy Vanier for Z. Vanier in the first action is 
a final judgment, and is conclusive upon the question of 
the assignment. A final judgment is one that disposes 
of the case, either by dismissing it before a hearing is 
had upon the merits, or after trial, by rendering judgment 
either in favor of the plaintiff or defendant. But no 
judgment or order which does not determine the rights 
of the parties in the cause, and preclude further inquiry 
as to their rights in the premises, is a final judgment. 
The order in question was not therefore a final determi- 
nation, and is not conclusive. 

The other questions presented on the argument of the 
case were fully considered in the former opinion. And 
after due consideration we see no reason for reversing 
our judgment in that case. The judgment heretofore 
rendered in this court, reversing the judgment of the 
court below, is therefore affirmed. 


JUDGMENT ACCORDINGLY. 
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James G. CHAPMAN, PLAINTIFF IN ERROR, V. RioHARD 
KIMBALL, DEFENDANT IN ERROR. 


1. Conveyance: COVENANTS: INCUMBRANCE. An incumbrance, 
within the meaning of the covenant against them, is said to be 
every right to, or interest in, the land, to the diminution in 
value of the estate, but consistent with the passage of the fee. 


2. Where a covenant is broken at the time 
of the conveyance, it does not run with the land. The obliga- 
tion is merely personal, and is limited to the parties to the cov- 
nant, and confers no right of action on subsequent purchasers 
of the estate. 

8. : STATUTE OF LIMITATIONS. A covenant 


against incumbrances is a present engagement that the grantor 
has an unencumbered title, and is not in the nature of a cove- 
nant of indemnity. The statute of limitations, therefore, com- 
mences to run at once, if an incumbrance existed at the time of 
the conveyance. 


4. The Statute of Limitations is a wise and beneficial law, and 
does not raise a presumption of payment, but is intended to be 
8 statute of repose. 


Exgor to the district court for Douglas county. Tried 
below before Savaas, J. 


The opinion states the case. 


John D. Howe and John Carrigan, for plaintiff in 
error. 


The covenant against incumbrances is a personal one 
and is broken as soon a8 made. 3 Wash. on Real Prop., 
390, 421. “If there be an incumbrance, the covenant, 
being in presenii, is broken as soon as made.” Id. 391. 
Cathcart v. Bowman, 5 Penn. State, 317. Clark v. 
Swift, 3 Met., 392. Prescott v. Jrueman, 4 Mass., 627. 
Thayer v. Clemence, 22 Pick., 490. Wymanv. Ballard, 
12 Mass., 304. Zufts v. Adams, 8 Pick., 547. Rawle 
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an Covenants, 111,114. Pillsbury v. Mitchell, 5 Wis., 
17. Eaton v. Lyman, 30 Wis., 41. Funk v. Cress- 
well, 5 Iowa, 62. Andrews v. Davison, 17 New Hamp., 
416. Long v. Moler, 5 Ohio State, 272. Fletcher v. 
Button, 4 N. Y., 396. 


The covenant of warranty relates solely to the title, 
as it was at the time the conveyance was made * * 
and merely binds the grantor to protect the grantee 
against a lawful and better étle existing before or at 
the date of the grant. Wade v. Comstock, 11 Ohio St., 
71. Mills v. Rice, 3 Neb., 76, and citations of counsel. 
Nesbitt v. Campbell, 5 Neb., 429. Hence that covenant 
cannot aid him. Where there is a special covenant 
against incnmbrances, and a general covenant of war- 
ranty, an incumbrance excepted out of the former is not 
within the latter. Chew's Appeal, 45 Pa. St, 229. 
Bricker v. Bricker, 11 Ohio St. 247. The law in this 
country as to the covenant against existing incumbrances 
not running with the land, may be considered settled. 
Whatmore v. Dinsmore, 6 Cush.. 124. Porter v. Noyes, 
2 Maine, 22. Townsend v. Weld, 8 Mass., 146. Har- 
low v. Thomas, 15 Pick., 68, 1 Green]. Ev., sec. 281. 
2 Stark. Ev., 549. Dunn v. White, 1 Ala., 945. Bean 
v. Mayo, 5 Maine, 94. Hubbard v. Norton, 10 Cow., 
431. 


Charles H. Brown and John M. Thurston, for defen- 


dant in error. 


There is a considerable question under the authorities 
whether or not covenant against incumbrance runs with 
the land, and as to whether it is broken as soon as made. 
To this point are all of the authorities cited by counsel 
for plaintiff in error. Be this so or not, the action upon 
such technical breach is only for nominal damages, a 
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barren, fruitless, abortive action, or unfruitful bearing,— 
but Dead Sea apples. If the covenant is broken when 
made, it is true a party may sue upon the breach, but he 
cannot recover the actual damages, consisting of the 
amount of the incumbrance, until he has been compelled 
to pay it off to protect his land against its foreclosure. 
And carrying out this theory, it has been held that a 
party has two causes of action—one on technical breach of 
covenant, for nominal damages; the other upon sudstan- 
tial breach, when compelled to pay off the incumbrance, 
for real substantial damages. And an action for first is 
not a bar to one for second. The party’s cause of action 
for substantial damages certainly does not arise until he 
has paid off the incumbrance, until he has suffered the 
injury, and the statute does not and cannot: begin to run 
until that time. 2 Hillard on Prop., chapter rxxxvi, 
sec. 57. Donnel v. Thompson, 10 Maine, 160. Sprague 
v. Baker, 17 Mass., 586. rink v. Bellis, 33 Ind., 185. 
Eaton v. Lyman, 30 Wis., 41. Meclem v. Blake, 22 
Wis., 495. Dickson v. Desire’s Adm’r., 23 Mo., 193. 
We submit, then, that the authorities cited by plaintiff 
in error to the effect that the covenant does not run 
with the land, and that there is a technical breach of it 
as soon as it is made, do not affect the question of the 
running of the statute of limitation; that a cause of ac- 
tion for substantial damages arises when the incumbrance 
is paid off by the grantee and not before, and only then, 
does the statute commence to run. 


Maxwe t, Cu. J. 


On the nineteenth day of October, 1862, the plaintiff 
in error sold and conveyed to the defendant in error, the 
south-east quarter of the south-west quarter, and the 
south-west quarter of the south-east quarter, and the 
north-east quarter of the south-west quarter, and the 
south-east quarter of the north-west quarter of section 

28 
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twenty-two, in township thirteen north, of range thirteen 
east of the sixth principal meridian, for the sum of 
$1350.00, which sum was paid at the time of the execu- 
tion of the deed. 

The deed contains the following covenants: “And I 
do hereby covenant with the said Richard Kimball, that 
I am lawfully seized of said premises, that they are free 
from ineumbrance, that I have good right and lawful 
authority to sell and convey the same; and I do hereby 
covenant to warrant and defend the said preinises against 
the lawful claims of all persons whomsoever.” 

The defendant in error took possession of said premises 
immediately after execution of the deed, and retained 
possession of the same until the sixth day of July, 1869, 
when he sold and conveyed the same to Catherine Miller, 
and in the deed conveying said premises, covenanted that 
they were free from incumbrances. 

In November, 1872, Catherine Miller paid the taxes 
due on said premises for the years 1859 and 1860, amount- 
ing in the aggregate to the sum of $103.23, and in July, 
1874, she brought suit for said taxes against the defen- 
dantin error in the district court of Douglas county, and 
recovered the amount of said claim, which the defen- 
dant has since paid. 

It also appears that the defendant in error notified the 
plaintiff in error verbally, of the pendency of the suit. 
Afterwards the defendant in error brought an action in 
the district court of Douglas county to recover the 
amount of said judgment. The plaintiff in error plead- 
ed the statute of limitations. On the trial of the cause 
judgment was rendered in favor of the defendant in er- 
ror, and against the plaintiff in error, for the amount of 
said judgment. The cause is brought into this court by 
petition in error, 

The principal question arising in this case is the char- 
acter of a covenant against incumbrances. 


JULY TERM, 1878. 403 


Chapman v. Kimball. 


An incumbrance within the meaning of the covenant 
against them, is said to be every right to, or interest in, 
the land, to the diminution in value of the estate, but 
consistent with the passage of the fee by the conveyance. 
Prescott v. Trueman, 4 Mass., 627. Cary v. Daniels, 8 
Met., 482. 3 Wash. on Real Property, 460. 

The covenant against incumbrances is in the present 
tense, “that said premises are free from incumbrance.” 
If the taxes in question actually existed as a lien against 
the land in question, at the time of the conveyance, the 
covenant was broken at that time, and a cause of action 
_ at once accrued in favor of the covenantee for his dam- 
‘ages. 3 Washburn on Real Property, (4 Ed.), 449. 
Morrison v. Underwood, 20 N. H., 369. Pillsbury v. 
Mitchell, 5 Wis., 17. 

In Foot v. Burnet, 10 Ohio, 333, a different conclu- 
sion was reached. The court say: “If the first grantee 
continues in possession of the land while his title re- 
mains undisturbed, and conveys to a subsequent grantee, 
in whose time an outstanding incumbrance is enforced 
against the land, justice requires that this subsequent 
grantee should have the benefit of the covenant against 
incumbrances to indemnify himself.’? No case is cited 
by the court in support of its position except that of 
Backus v. McCoy, 3 Ohio, 211. In that case the court 
say: “If the grantor, at the time of executing the con- 
veyance, was in possession of the land, either as disseizor 
or under color of title, it cannot be said chat he was not 
seized of an estate in the premises. When the grantor 
as not seized, either in deed or in law, at the time of con- 
veying, the covenant of seizin must be broken at the 
moment of executing the deed containing it, and be- 
comes thereby a mere chose in action, and no longer an- 
nexed to, or passing with the land.” To the same effect, 
see also Devore v. Sunderland, 17 Ohio, 60. 

Where a covenant is broken at the time of the execu- 
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tion of the deed, it does not run with the land. The 
. obligation is merely personal, and is limited to the par- 
ties of the covenant, and confers no right of action on 
subsequent purchasers of the estate. Collier v. Gamble, 
10 Mo., 467. Mosely v. Hunter, 13 Id., 322. Carter 
v. Denman, 3 Zab., 260. Mitchell v. Pillsbury, 5 Wis., 
407. Swalsey v. Brooks, 30 Vt., 692. Richardson v. 
Door, 5 Vt. 9. Young v. Raincock,7 C.B., 310. Bed.- 
doe’s Hx. v. Wadsworth, 21 Wend., 120. I’ Cartney v. 
Leggett, 3 Hill, 184. Whitney v. Dinsmore, 6 Cush., 
128. 1 Smith’s Leading cases, 200. 

The contract is a present engagement that the grant- 
or has an unencumbered title, and is not in the nature 
of a covenant of indemnity. The statute of limitations, 
therefore, commences to run at once upon the breach of 
the covenant. 

In Mayberry v. Willoughby, 5 Neb., 370, it is said 
that “the statute is a wise and beneficial law, and 
should not be viewed in an unfavorable light; and it is 
now generally conceded that it is not to be construed as 
merely raising a presumption of payment, but that in its 
operation it is intended to be emphatically a statute of 
repose. * * * * Ifthe creditor by his own fault 
and laches permits the statutes to attach, whatever may 
be the nature of his claim, he cannot complain of the 
operation of the law, since it is by his own negligence 
thatit can be brought to bear against him.” 

As the statute of limitations had run against the 
claim, the action was barred. The judgment of the dis- 
trict court is therefore reversed and the cause remanded 
for further proceedings. 


REvErsep AND REMANDED. 
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Stumons Harpwarr Company, PLAINTIFF IN ERROR, V. 
Joun T. Brokaw, DEFENDANT IN ERROR. 


Mortgage: RIGHTS OF SENIOR AND JUNIOR MORTGAGEES. A 
senior mortgagee recovered a judgment on his note in an action 
at law, and attached a sufficient amount of personal property to 
satisfy his debt, which property was afterwards taken from him 
in action of replevin, not being the property of the judgment - 
debtor. No execution was issued on the judgment. In an action 
by a junior mortgagee to foreclose a mortgage in which the 
senior mortgagee was made defendant: Held. 1. That the pro- 
visions of the statute requiring the return of an execution un- 
satisfied, before proceedings in foreclosure could be maintained, 
were for the benefit of the debtor. 2 That unless a lien was ac- 
quired upon another fund by virtue of the judgment, the mere 
failure of the senior mortgagee to cause an execution to be is- 
sued on his judgment will not divest him of his lien on the 
mortgaged premises. 


Error to the district court for Adams county. Tried 
below before Gastin, J. The case is stated in the 
opinion. 


Ash & Scofield, for plaintiff in error. 


1. The defendant, John T. Brokaw, waived his mort- 
gage security by bringing action on the promissory note 
secured by said mortgage, obtaining judgment thereon 
and failing to have an execution issued on the same, and 
returned unsatisfied in whole or in part, and showing 
that said defendant has no property whereof to satisty 
such execution, except the mortgaged premises. Gen. 
Statutes, Neb., page 656, Sec. 851. 1 Washburn on Real 
Property, 586. Cooper v. Bresler, 9 Mich., 534. Den- 
nis v. Hemmingway, Wal. Mich. Chaucery, 386. 

2. The defendant brought suit upon the promissory 
note secured by his said mortgage, obtained an order of 
attachment in said case, levied upon a sufficient amount 
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of personal property to pay the mortgage, debt and the 

judgment record of the county court, in which said suit 

was bronght, fails to show what disposition was made of 

said attached property. These facts are in law a pay- 

ment of said defendant’s claim. Harmers & Mechanics 

Bank v. Kingsbury, 2 Doug. Mich. Reports, 379. Ford 

v. Skinner,4 Ohio, 378. Corning v. Hoover, 4 McLean, 

. 133. Smith v. Hughes, 24 Il.,270. Tronary v. Cheever, . 
48 Ill, 28. Cass v. Littleton, 3 Ohio, 223. Green v. 

Burke, 23 Wend., 28. 

2. The seizure of Jacob T. Lansing’s personal prop- 
erty by attachment in said suit, in which defendant, John 
T. Brokaw, cominenced in said county court, on his said 
promissory note, secured by said mortgage, created a lien 
upon said personal property for more than the amount 
of said defendant’s claim, which could only be destroyed 
by a dissolution of the attachment. Gen. Statutes, Neb., 
page 559, Sec. 212. Drake on Attachments, Sec. 224. 
Franklin Bank v. Batchelder, 23 Maine, 60. Daven- 
port v. Tilton, 10 Met., 320. Kittredge v. Warren, 14 
New Hamp., 509. <uttredge v. Emerson, 17 New 
Hamp., 227. Baffun v. Seavers, 16 New Hamp., 160. 
Wells v. Brander, 10 Smeeds & Marshall, 348. Downer 
v. Brackett, 21 Vermont, 599. Houghton v. Gastus, 5 
Iowa, 505. 


Mason & Whedon (with whom were A. H. Bowen 
and James H. Laird), for defendant in error. 


The record in this case shows there was not, and never 
has been, any actual payment or satisfaction of the mort- 
gage debt due Brokaw, and nothing short of actual pay- 
ment or satisfaction will satisfy a mortgage. Hollister 
v. Dillon, 4 Ohio State, 199. Wells v. Wilson, 3 Ohio, 
426. Patterson v. Johnston, T Ohio, 225. Lomeroy v. 
Rich, 16 Pick., 22. 3 Allen, 520. 11 American Law 
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Register, 576. It is true Brokaw commenced suit, and 
attached property, but the record shows the attached 
property was taken from the sheriff by replevin at the 
suit of J. T. Holmes, and that the property.so attached 
was found to be the property of Holmes, and nothing 
was realized on the debt. If without fault of the plain- 
tiff the levy on personal property becomes unavailing, it 
is not a satisfaction of the judgment. Cass v. Bainter, 
"3 Ohio, 223. Ford v. Skinner, 4 Ohio, 378. 


Maxwe 1, On. J. 


On the twenty-fifth day of August, 1874, Jacob T. 
Lansing and wife executed and delivered to the plaintiff 
in error @ mortgage upon lot eight, in block twenty-six, 
in the town of Hastings, to secure the payment of the 
sum of $1,216.95, which mortgage was filed for record at 
eleven o’clock a.m. of said day. On the same day Lans- 
ing and wife executed and delivered to Paren England a 
mortgage on the same premises, to secure the payment 
of a promissory note for the sum of $350, which mort- 
gage was filed for record at ¢en o’clock a.m. of the day 
upon which it was executed. 

On the twenty-ninth day of April, 1875, England as- 
signed his note and mortgage to the defendant in error. 

On the second day of December, 1875, the defendant 
in error commenced an action at law on the note, and 
attached a sufficient amount of personal property to sat- 
isfy his claim. This property so attached, was after- 
wards taken by one J. T. Holmes by a writ of replevin, 
and on the trial of the cause, the right of property and 
right of possession of said property were found to be in 
said Holmes. Judgment was rendered on the note in 
question in favor of the defendant in error, but no part 
of the same has been paid. 

In May, 1876, the plaintiff in error commenced an ac. 
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tion to foreclose the mortgage first above referred to in 
the district court of Adams county, and Lansing and 
wife and Brokaw were made defendants. The plaintiff 
in its petition alleges that “said defendant, Jacob T. 
Lansing, is insolvent and not able to pay the difference 
between the value of said mortgaged property and the 
debt secured by the same.” This allegation is not de- 
nied in the answer. On the trial of the cause a decree 
was rendered in favor of the defendant for the amount 
’ of his note and mortgage, and also that his lien was 
prior to that of the plaintiff. The plaintiff brings the 
cause to this court by petition in error. 

Section 851 of the code provides that: “If it appear 
that any judgment has been obtained in a suit at law for 
the money demanded by such petition, or any part 
thereof, no proceeding shall be had in such case, unless 
to an execution against the property of the defendant in 
said judgment, the sheriff or other proper officer shall 
have returned that the execution is unsatisfied in whole 
or in part, and that the defendant has no property 
whereof to satisfy such execution except the mortgaged 
premises.” 

In Gregory v. Hartley, 6 Neb., 362, this court say: 
“Tf an action has been cominenced on the note, the peti- 
tion must show either that the action has not proceeded 
to judgment; or, if a judginent has been obtained, then, 
that an execution against the property of the defendant 
(other than the mortgaged premises) has been returned 
unsatisfied in whole or in part, and the plaintiff’s 
remedy is exhausted.” We adhere to the decision in 
that case as a correct exposition of the law. In the case 
at bar, however, the contest is entirely between lien- 
holders. The prior mortgagee files a petition to fore- 
close its mortgage, making the senior mortgagee a de- 
fendant, and alleging that the maker of the notes is 
insolvent, and that the senior mortgagee has obtained 
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a judgment at law on his note, and upon that ground 
alone seeks to divest him of his lien. 

In Rudolf v. McDonald, 6 Neb., 166, this court say: 
“The grounds upon which subsequent attaching eredit- 
ors may interfere as against a former, even before judg- 
ment, are very few indeed.” The same rule applies in 
this case. The statute was made for the protection of 
the debtor. If it had been alleged in the petition, and 
proved on the trial, that the defendant in error had a 
lien by virtue of his judgment on another fund for the 

‘same debt, on which the junior mortgagee had no claim, 
the defendant in error would be required to exhaust such 
fund before proceeding to subject the mortgaged prop- 
erty to the payment of his claim; but nothing of the 
kind is claimed. The failure of the defendant in error 
to issue an execution on his judgment did not divest 
him of his lien, and the plaintiff in error, in its petition, 
by alleging the insolvency of the debtor, shows that 
nothing could have been collected even if an execution 
had been issued. The judgment of the district court is 
clearly right and must be affirmed. 


JUDGMENT AFFIRMED. 


Frank D. SoverkIGN, PLAINTIFF IN ERROR, V. THE STATE 
or NEBRASKA, DEFENDANT IN ERROR. 


Constitutional Law: AMENDING sTaTUTES. Section 83 of the 
criminal code prohibits any person from killing or injuring, 
except upon lands owned by such person, certain designated 
birds. Section 85 prohibits the use of any other gun than the 
common shoulder gun for the destruction of certain water fowl. 
Section 86 prohibits any person from killing, ensnaring or trap- 
ping wild grouse between the first day of April and the first 
day of August of each year, or to kill any wild turkey or quail 
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between the first day of February and the first day of Septem- 
ber. In 1877 an .act was passed to prohibit the killing of any 
wild bird within the state, except water fowl, snipes, waders, 
and woodcocks. Held, 1, that the act was amendatory of sections 
83, 85 and 86 of the criminal code, and under the provisions of 
section 11, article III, of the constitution, which provides that 
“no law shall be amended unless the new act contains the sec- 
tion or sections so amended, and the section or sections so 
amended shall be repealed,” the act was void. Smailav. White, 
4 Neb., 353, adhered to. 


Error to the district court for Lancaster county. 
Tried below before Pounn, J. 


James EF’. Philpott and B. £. B. Kennedy, for plain- 
tiff in error. 


The act is in effect an amendment to sections 83, 85, 
and 86 of the criminal code, and the new act does not 
contain the entire sections amended, nor does it repeal 
them, unless it is by implication of law. The evils 
guarded against by these salutary and wise provisions 
of the constitution are too obvious to require argument 
to either explain or vindicate them. Whether it was 
wise or discreet to pass an act, with so little to recom- 
mend it to public favor, or of so questionable consist- 
ency as to meet with common disfavor, and quite as 
common violations of it with entire impunity (except 
in the instance of the case at bar), is a question which 
this court will not and cannot deal with. It is a ques- 
tion of legislative discretion or will, a prerogative wholly 
confided to that branch of the government. Still, our 
admiration for the prudent exercise of that right is 
quickened by the fact that its exercise in Nebraska in 
this instance is, in one respect at least, diametrically 
dpposite to its exercise in the adjoining state of Colo- 
rado. In this state the hawk in “question is sought to 
be protected in the interest of agriculture, while in Col- 
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orado a bounty is awarded for its destruction for pre- 
cisely the same reason. In Colorado the voracious 
hawk that fares sumptuously every day upon delicate 
prairie chickens and luscious quails is interdicted and 
treated as an outlawed felon. In Nebraska he is-en- 
shrined as the emblem of legislative forecast and virtue, 
and henceforth is to feast upon locust and wild honey. 


J. C. Crawford, on behalf of the defendant in error, 
for himself and all others who favor the protection of 
birds, filed the following brief: 

The act does not profess to be, nor is it amendatory of 
any other act, but is a complete act in itself. That an 
act complete in itself may so operate on prior acts as to 
materially change or modify them without being within 
the mischief designed to be remedied by, or repugnant 
to, this provision of the constitution, is doubtless true. 
Smails v. White, 4 Neb., 357. But the attorneys for 
plaintiff seem to doubt the tenability of the position 
taken by them as to the constitntionality of the “ bird 
law’? and go outside of the record to say that there is 
little to recommend the act, and that it is inconsistent 
and meets with common disfavor, and is violated with 
impunity. So little to recommend it, indeed! At a 
time when the air was swarming, and the earth was astir 
with insects, which in fact would have destroyed the 
finest crop ever grown in our state, if they themselves 
had.not been destroyed. So gloomy did the prospect 
of successfully raising acrop seem about the time of the 
passage of the act complained of, that many farmers let 
their land lay idle rather than risk the putting ont of a 
crop, and yet counsel says there was little to recommend 
the passage of the act. The preservation of these in- 
sect destroyers is of no consequence, according to coun- 
sel’s notion. There never was, and there probably never 
will be, a time when the vicious will see anything to 
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recommend the penal laws enacted for the preservation 
of life and property, and it is evident that the plaintiff 
in error is no exception to the general rule; happily, 
these form but a small portion of the citizens of our 
state, and the assertion that the bird law meets with 
common disfavor, is only an assertion, and is without 
foundation in fact. 


Maxwett, J. 


The plaintiff in error shot ahawk in Lancaster county 
on the twenty-first day of June, 1877. On the same 
day he was arrested for the offense, and pleaded guilty to 
the charge, and was fined five dollars and costs, and to 
be committed to the county jail until the same were 
paid. He made application to the district court for his 
discharge upon habeas corpus. The court held the fine and 
imprisonment lawful, and remanded the prisoner. The 
cause is brought into this court by petition in error. 

Section one of the act approved February 19, 1877, “to 
prohibit the taking, wounding, or killing ot wild birds 
of any kind, at any time, within the state of Nebraska, 
and providing penalties for the violation of the act,” 
provides: “That from and after the first day of June, 
A.D. 1877, it shall be unlawful for any person to take, 
wonnd, or kill any wild bird within the state at any sea- 
son of the year, or to take or destroy any wild bird’s 
eggs or nest at any time. Provided, that this act shall 
not apply to water fowls, jacksnipes, sandsnipes, waders, 
and woodcocks.” 

Section 11, Art. III, of the constitution provides 
that: ‘No Jaw shall be amended unless the new act 
contains the section, or sections, so amended, and the sec- 
tion, or sections, so amended, shall be repealed.”’ The evi- 
dent object of this provision is to avoid the serious em- 
barrassments which would arise in regard to conflicting 
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rights, claims, and remedies, if statutes, amendatory in 
their character, could be passed as independent acts, no 
change being made in the statute amended, except so 
far as it may be in conflict with the amendatory act. 
This, if permitted, would introduce endless confusion 
and uncertainty into the law. To avoid the possibility 
of such legislation, the people by this constitutional pro- 
vision have taken from the legislature the power to so 
amend a statute. The constitutional provision requires 
that in all cases, the law as amended shall be given in 
full, with such reference to the old law as will clearly show 
for what the new law is substituted. 

~ In Smails v. White, 4 Neb., 357, it was held that an act 
complete in itself may so operate on prior acts as to ma- 
terially change or modify them, without being within 
the mischief designed to be remedied by, or repugnant 
to, the provisions of the constitution. “But where the act 
is not complete in itself, but in its effect is simply and _ 
clearly amendatory of a former statute, it falls directly 
within the constitutional inhibition, and is void.” 

We adhere to that decision. And the case at bar 
clearly falls within the rule laid down in that case. The 
act in question is as clearly amendatory of sections 83, 
85, and 86 of the criminal code as if apt words had been 
used for the express purpose of amending said sections. 
The act therefore is void. Sections 83, 84, 85, and 86 
of the criminal code, as amended in 1875 (Laws, 1875, 
p- 18), not being repealed by the act of February, 19, 
1877, are still in full force. The judgment of’ the dis- 
trict court is reversed, and the plaintiff discharged. 


JUDGMENT ACCORDINGLY. 
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Joun S. Grecory anp J. H. MoMourrry, Piarntirys mv 
ERROR, V. CHARLES CAMERON, DEFENDANT IN ERROR. 


1. Stay of Execution in Probate Court, A judgment was 
rendered in the probate court of Lancaster county for over one 
hundred dollars. Held, that execution thereon could have been 
legally stayed only by complying with section 481 of the code 
of civil procedure. 


2. MERE UNDERTAKING BY SURETIES ALONE NOT SUFFI- 
cIeNT. The requirement of the statute that the defendant 
“shall enter into a bond, with one or more sufficient sureties,” 
etc., is not answered by giving a mere undertaking, executed 
by sureties alone. 

8. The acceptance of such an instrument by the 


probate judge, the plaintif? not being a party to tt, was a void 
act, and neither: prevented the immediate enforcement of the 
judgment by execution, nor bound the sureties to its payment. 


Error to the district court for Lancaster county. 
Tried below before Pounn, J. 


The opinion states the case. 
Brown & Marshall, for plaintiffs in error. 


The pretended stay-bonds were not stay-bonds at all, 
certainly not such as required by statute, and being 
purely statutory bonds, were nullities unless made in 
strict conformity to the statute directing the same. 
These pretended stay-bonds were executed before the 
law of 1875, amending the law of’ stay-bonds, was ap- 
proved, and are therefore governed by section 481 of the 
civil code. The instruments claimed to be stay-bonds, 
under the above cited statute, fail to besuch. First. Be- 
cause the defendant does not join in the instrument as 
required, and there is therefore no principal. Second. 
There is no condition or penalty recited therein upon 
which payment shall be made. Third. The instruments 
do not run to the plaintiff, they do not even run to any 
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person at all, and there is therefore no obligee named. 
Fourth. The instruments are nowhere approved by the 
judge or clerk of the court, as required by law. 

“Where a bond is made to a city, when it should bea 
county, it is a nullity.” Sexton v. Kelley, 3 Neb., 104. 
A stay-bond which is a statutory bond must conform 
substantially to the requirements of the statute in re- 
spect to its penalty, condition, form, and number of 
sureties. Cutler v. Ioberts, ante p. 4. 

A stay of execution being a privilege in derogation of 
the common law rights of the plaintiff, the party claim- 
ing the privilege must bring himself within the statute 
granting it. ZLirie City Bank v. Compton, 27 Pa. St., 
195. Cameron v. Sandwich Mfg. Co., 6 Neb., 444. 
Dickey v. Alley, 4 Dev., Law, 48. Byers v. The State, 
20 Ind., 47. Benedict v. Bray, 20 Cal., 251. 


Lamb, Billingsley & Lambertson, for defendant in‘ 


error. 


No brief on file. 


Laxg, J. 


The defendant in error was surety for Thomas J. 
Cantlon on a promissory note given to the Lancaster 
County Bank, on which judgment was duly rendered by 
the probate court for $191.16 and costs. 

Within the time allowed by law, and for the purpose 
of staying execution, the plaintiffs in error appeared be- 
fore the probate judge and entered into an undertaking, 
as follows: “In pursuance of the statute in such case 
made and provided, J. H. McMurtry and J.S. Gregory, 
for the purpose of staying the above judgment, do hereby 
_ promise and undertake to pay the above judgment, in- 
terest, and costs, and the costs that may accrue. 

“ (Signed) J. H. McMurtry, 
John S. Gregory.” 
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Thereupon a stay was had for the statutory time, at the 
expiration of which, an execution was issued, and the 
judgment collected in full from the defendant in error 
as surety on the note, who then brought his action to 
recover the amount from the plaintiffs in error as sure- 
ties for stay of execution, and recovered the judgment 
now in controversy. It is the case of an original surety, 
who, having discharged his liability to the creditor by 
paying the debt, now seeks to reimburse himself out of 
the subsequent sureties for stay of execution. And he 
claims this right under the equitable doctrine of sub- 
stitution, by which he may stand in the shoes of the 
creditor, and, by an enforcement of the judyment which 
he has paid, reimburse himself for the loss sustained. 

In his petition, the defendant in error, after a recital 
of the facts showing the standing of the parties with re- 
spect to the original suit, and to each other, alleges that 
the stay was entered at the sole request of Cantlon, the 
principal debtor, who then had considerable property, 
- both real and personal, in his own name, so that, but for 
the stay granted as aforesaid, the judginent would have 
been collected out of the same; and that a part of said 
property or real estate was by him conveyed to the said 
MeMurtry at the time, upon consideration in whole or 
in part that they should so become bound for the pay- 
ment of said judgment; which real estate the said de- 
fendant still owns and holds under said conveyance. 
And it is further charged ‘that during the period of 
stay of the said execution the said Cantlon became and 
still is utterly insolvent, and has become a non-resident 
of the state of Nebraska, and has no property therein.” 

By their amended answer the plaintiffs in error ad- 
mitted the execution of the note, the recovery of judg- 
ment thereon, and its payment by the defendant in error. 
They also admitted the insolvency of Cantlon, but de- 
nied that he was solvent when the judgment was ren- 
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dered. And they denied all the other allegations of the 
petition by which the charge that they were sureties in 
a bond for stay of execution was put in issue. 

The case being tried to the court, without a jury, there 
was a special finding of facts, “ that the defendants, John 
S. Gregory and J. H. McMurtry, became sureties for 
stay of execution on said judgment at the sole request of 
Robert J. Cantlon, who was the principal judgment 
debtor therein, as alleged in said petition.” Upon these 
facts alone, there being no finding as to Cantlon’s sol- 
vency, nor as to whether the plaintiffs in error were in- 
demnified for becoming sureties, as alleged in the peti- 
tion, the court found as its conclusion of law, “ that, in 
equity, the plaintiff was entitled to be subrogated to all 
the rights of the judgment creditor,” and to recover 
from the plaintiffs in error the full amount which he 
had paid in satisfaction of the judgment, together with 
interest and costs; and so the judgment was rendered. 

Such is the case as made by the record, and it presents 
two questions: rst. Whether the plaintiffs in error, 
by executing the instrument on which the stay of execu- 
tion was granted, became bound to pay the judgment? 
and, secondly, whether, if such liability were incurred, 
the original surety on paying the judgment could re- 
quire them to make good tohim the amount paid? From 
the view we take of the first question, that is decisive of 
the case, and we shall therefore consider it alone, Jeav- 
ing the second, concerning which there is some conflict 
in the authorities, until a necessity for its decision shall 
arise. 

At the time this stay was entered the only authority 
for staying executions on the judgments of probate 
courts was found in Sec. 17 of “ An act concerning the 
organization, powers, and jurisdiction of probate courts,” 
passed March 3, 1873. This section provides that: 
“ Any party against whom a judgment is rendered, on 

29 
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all sums exceeding one hundred dollars, may have a stay 
of execution in like manner as upon judgments rendered 
in the district court, and upon the same conditions, and 
upon all sums of one hundred dollars and under, the 
same as provided for in actions before justices of the 
peace.”? This judgment exceeded one hundred dollars, 
and therefore fell within the operation of the first clause 
of the section, which required the same steps to be taken 
to procure a stay of execution as if the judgment had 
been rendered by the district court. And inasmuch as 
judgments of probate courts are not liens upon the debt- 
or’s real estate, this judgment was governed by Sec. 481 
of the code of civil procedure, which provides that: 
«“ Executions or orders of sale, as the case may be, shall 
be stayed for the period of one year, whenever the de- 
fendant, within twenty days after the rendition thereof, 
shall enter into a bond to the plaintiff, with one or more 
sufficient sureties, residents of the county, to be ap- 
proved by the clerk of such court, conditioned for the 
payment of the amount of such judgment or decree, to- 
gether with the interest and costs that may accrue.” 
The instrument given in evidence on the trial, and on 
which the stay was allowed by the probate judge, fell 
far short of answering the requirements of the statute. 
It was not a bond executed by the defendants to the 
plaintiff in the judgment, but it was merely an under- 
taking to pay the judgment, interest and costs, executed 
by sureties alone. Had the judgment creditor been a 
party to this undertaking by agreeing to accept it as the 
consideration for delaying execution for some definite 
time, the transaction, although not amounting to a stat- 
utory stay, could very likely have been upheld and en- 
forced as a common law contract. The enforcement of a 
statutory stay does not depend upon the assent of the 
judgment creditor; but, to entitle a party to it, he must 
at least conform substantially to the requirements of the 
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law authorizing it. Howard v. Brown, 21 Me., 385. 
Erie City Bank v. Compton, 27 Penn. St., 105. Cutler 
et al. v. Roberts, ante p. 4. Pelham et al. v. Grigg, 
4 Ark. 141. This instrument not being such as the 
judge was authorized to take, it furnished no real pro- 
tection to Cantlon, inasmuch as the creditor could have 
required the immediate enforcement of his judgment by 
execution, notwithstanding this formal entry of a stay 
by the judge. Mutuality of obligation, one of the great 
essentials in contracts generally, is here wholly wanting. 
The record shows that when this instrument was offered 
in evidence, in support of the petition, it was duly ob- 
jected to by the plaintiffs in error on the ground of im- 
materiality; the objection was overruled and an excep- 
tion taken. In this we think there was error. 

The judgment of the court below is reversed, and the 
cause remanded. 


ReEvERSED. 


M. F. MoWittraMs zr AL., PLAINTIFFS IN ERROR, V. O. 8. 
Brin@es, DEFENDANT IN ERROR. 


1. Homestead Claim on Public Lands: sale or, TOGETHER 
WITH IMPROVEMENTS, A GOOD CONSIDERATION FOR A PROMISSO- 
RY NOTE. The sale and surrender of a homestead claim upon 
the public lands, together with improvements made thereon, 
although conveying no interest in the land itself as against the 
government, is a good consideration for a promissory note; the 
improvements being subjects of legitimate bargain and sale. 


2. Promissory Note: HOLDER BY A TRANSFER WITHOUT CON- 
SIDERATION MAY 8UE. The single fact that a promissory note 
payable to bearer, was transferred to the plaintiff without con- 
sideration, or solely to enable him to bring suit upon and col- 
lect it, constitutes no defense to the action. 
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Error to the district court for Lancaster county. It 
was an action upon a promissory note given by Mc Wil- 
liams, as principal, and Patten, as surety, to one Ira D. 
Bishop, and by him assigned to Bridges. The cause 
was tried before Pounp, J., who rendered judgment in 
favor of Bridges, and McWilliams, the defendant there, 
bronght the cause up by petition in error. 


MM. H. Sessions, for plaintiff in error. 


The case shows that Daniel A. Bishop never had a 
homestead entry, neither was he ever a resident of this 
state. It is, however, claimed that Daniel A Bishop 
was the owner of a homestead entry by reason of having 
purchased the homestead entry of one Slade; and the 
agreement, that the said Bishop shouid relinquish and 
abandon his right to his entry upon said land by home- 
stead entry or pre-emption, so that McWilliams could 
enter the same, entered into and made a large part of 
the consideration of the note, is fully established by the 
pleadings and proofs in the case. Such a consideration 
is against the policy of the law, and cannot be sustained. 
Dawson v. Merrille, 2 Neb., 119. Dawson v. Merville, 
3 Neb., 461. Ayers v. Croft, 2 Neb., 481. This action, 
being founded upon a contract which is entire, and a 
part of the consideration being illegal, is void, and inca- 
pable of confirmation. 1st Par. on Con., 456. Bank v. 
Stegal, 41 Miss. 142. Bank v. King, 44 N. Y.,-87. 
1st Par. on Bills, 217. The note in suit being given to 
Ira D. Bishop for a pretended homestead entry of Dan- 
ie] A. Bishop, and improvements thereon, not made by 
Daniel A. Bishop or the payee of the note, constituted 
no consideration for the same to the payee or his assigns. 
Messinger v. Miller, 2 Pinney, Wis. 60. Smith v. 

Ware, 18 Johns., 357. Waters v. Miller, 1 Dall., 396. 
Bank v. Rice, 107 Mass., 37. Daniel A. Bishop being 
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the real owner of the note in suit, Ira D.-Bishop only 
held the same as the agent of Daniel A. Bishop. Ira 
D. Bishop could not sell and transfer the saine and give 
good title, for the reason that he was not the owner, and 
had no title to convey. He could not, as the agent of 
Daniel A. Bishop, sell and transfer said note and thereby 
convey title to the same, for the death of Daniel A. 
Bishop was in law a revocation of his agency, and all his 
acts in relation to said note subsequent to his death are 
void. 2 Vol. Kent Com., 828. Pertes v. Aycinena, 3 
Watts & 8, 79. Johnson v. Johnson, Wright, O., 594. 
Hunt v. Rousmanier, 8 Wheat., 174,201. Ira D. Bishop 
having no interest in this note, his assignee, Bridges, 
has none, and the real party in interest not being known 
in the record, the judgment cannot stand. Carpenter v. 
Miles, 17 B. Monroe, 98. Holladay v. Davis,5 Oregon, 
40. Hunter v. Field, 20 Ohio, 340. 


LV. C. Abbvott, for defendant in error. 


1. The relinquishment and abandonment of the right 
acquired to “homestead” or “ pre-empt”’ public lands and 
deliver possession thereof to another with the improve- 
ments thereon is a good consideration for a promise. 
Spry v. Sleppy, 15 Iowa, 409. Snow v. Flanning, 10 
Towa, 818. Moore v. McIntosh, 6 Kan., 39. Clark v. 
Shultz, 4 Mo., 235. Johnson v. Lewis, 10 Mo., 153. 
Burns v. Hayden, 24 Mo., 215. Stubblefield v. Bran- 
son, 20 Mo., 301. The sale and transter of improve- 
ments upon public land, as shown by the pleadings and 
evidence in this case, constitutes a good consideration 
for the note in suit. Gen. Stat., 409. . 

2. It is shown that Daniel A. Bishop was in possession 
of the land mentioned. He certainly had some right 
there, of which it would, at least, cause trouble to de- 
prive him, and McWilliams was evidently of that opin- 
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ion when he executed the note in question, and that in- 
terest, right, or claim was a valuable one to secure. As 
a matter of law, being in possession, he did have such a 
right or claim as he could perfect, as against every one. 
Moore v. McIntosh, 6 Kan., 39. 


Laxg, J. 


The evidence shows that the consideration for giving 
the promissory note in question, was the sale and sur- 
render by Daniel A. Bishop of his unperfected home- 
stead claim upon the public lands, together with the 
improvements thereon, consisting of a small dwelling 
house, or shanty, about twenty-five acres of breaking, 
and a lot of forest trees. 

Previous to the purchase, Mc Williams went upon the 
land, examined it, as he himself swears, and knew per- 
fectly well the condition of the property he was pur- 
chasing. Indeed, it is not even alleged that any decep- 
tion was practiced either by Bishop, or by his brother 
who negotiated the sale. The trade seems to have been 
a fair one as to all concerned in it. McWilliams got 
just what he stipulated to receive, and we see no reason 
why he should not be compelled to do as he agreed. 

It is true that, as to the land itself, the legal title to 
which was still in the United States, the contract could 
confer no right whatever upon McWilliams which the 
law would respect. Dawson v. DMerrille, 3 Neb., 458. 
But the improvements made on the land were subjects 
of legitimate bargain and sale, being declared such by 
un express enactment of our legislature, chapter 30, Gen. 
Statutes, 409, the first section of which provides that: 
“All contracts, promises, assumpsits, or undertakings, 
either written or verbal, which shall be made hereafter 
in good faith and without frand, collusion, or cireum- 
vention, for sale, purchase, or payment of improvements 
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made on the lands owned by the government of the 
United States shall be deemed valid in law or ‘equity, 
and may be sued for and recovered as in other con- 
tracts.” ‘ 

Holding as we do that these improvements, either 

alone, or together with the abandonment of the land to 
McWilliams, were a good and valid consideration for 
the promissory note, there only remains for consid- 
eration the single question of the right of the defendant ° 
in error to bring action upon it, on which some reliance 
seems to be placed by counsel as ground for reversal. 
But on this point we see no difficulty. .That Bridges 
was the lawful bearer of the note from the payee named 
therein was not denied by the answer; it was merely 

. alleged “that he gave to said Bishop no value or consid- 
eration whatever for the assigning and delivery of said 
note tohim * * * and that he took the assignment 
and delivery for the express purpose of bringing suit 
upon the same in his own name with the understanding 
and agreement * * * that if he recovers upon said _ 
note and collects the same, then in that case he is to pay 
something to said Bishop for said note; but if he does 
not recover, then he is to pay nothing to said Bishop’ 
for the same.” 

Had the principal defense, the want of a valid consid- 
eration for the note, been sustained, these facts would 
have become important as showing that Bridges was not 
entitled to the protection which the law affords to an 
innocent holder for value of negotiable paper. But that 
defense failing, they become wholly immaterial, for the 
reason that, under the facts of this case, the considera- 
tion for which Bishop saw fit to dispose of his interest 
in the note was a matter in which the makers could 
have no possible interest, and entirely within his own 
discretion. 

JUDGMENT AFFIRMED. 
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W. A. Brown, arpetiant, v. W. H. H. Waters, ann 
Georce Norru, APPELLEES. 


1. Fraud: rescission or contract. To entitle a party to rescind 
a contract for the sale of chattels on the ground of fraud he 
must offer to return the property received by him and demand 
a rescission within a reasonable time after the discovery of the 


fraud. 

2. . If aparty be induced to purchase an article 
by fraudulent misrepresentations of the seller respecting it, and 
after discovering the fraud continue to deal with the article as 
his own he cannot recover back from the seller the money paid 
for it. 

8. In this case there having been a delay of from 


five to six months after discovering the fraud, and no offer to 
restore the property or to account for its use, equity wiil not 
lend its aid by decreeing a rescission of the contract, but will 
leave the plaintiff to the ordinary modes of redress which the 
law affords. 


Apprar from the district court for Otoe county. 


It was a suit in equity, the plaintiff, Brown, alleging 
fraud on the part of Waters in the sale uf certain per- 
sonal property, and praying that certain notes and mort- 
gages given in payment of said property be canceled, 
and that said defendants, Waters and North, to whoin it 
was alleged the notes of plaintiff to defendants were sold 
and assigned before due, be enjoined from prosecuting 
any suit brought on said mortgages or the notes secured 
thereby. The cause was referred to George W. Covell 
to take proofs and find the facts. January 12, 1876, 
Brown moved for an order confirming the referee’s report 
and asking for a decree as prayed for in plaintiff’s peti- 
tion. At the March, A.D. 1877, term of the district 
court, the motion to confirm report of referee and render 
decree as prayed, was by said court overruled in part 
and sustained as to a part thereof by confirming the re- 
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port and finding of the referee; but the said court re- 
fused to order a decree thereon, for the reason that the 
facts stated in the report and finding of said referee did 
not entitle the said plaintiff to the relief prayed for in 
said plaintiff’s petition, nor to any relief whatever. 
And on the 21st day of March, A.D. 1877, it was by said 
court ordered and decreed that the petition of plaintiff 
be dismissed at his costs. He appeals. 


C.W. Seymour and S. H. Calhoun, for appellant. 


1. Where a party represents as true that which he 
knows to be false, and makes the representation in such 
a way, or under such circumstances as to induce a rea- 
sonable man to believe that it is true and is meant to be 
acted on, and the person to whom the representations have 
been made, believing it to be true, acts upon the faith of 
it, and by so acting sustains damage, there is fraud to 
support an action of deceit at law and to be ground for 
the decision of the transaction in equity. vans v. 
Bicknell, 6 Vesey, 174. Donelson v. Youny, Meigs, 
155. No precise limit of time can be stated within 
which the interposition of the court must be sought. 
What is a reasonable time cannot well be defined so as 
to establish any general rule, and must in a great meas- 
ure depend upon the exercise of a sound discretion of the 
court under all the circumstances of each particular case. 
Gresley v. Mousley, 4 DeGex & Jones, 78. Hawley v. 
Cramer, 4 Cow., 717. Hallet v. Collins, 10 How., 174. 
King v. Morford, Saxton, 274. Nelson v. Carrington, 
4 Munf., 332. 

2. If the thing sold differs in substance from what 
the purchaser was led by the vendor to believe he was 
buying, there is no contract. Gomperty v. Bartlett, 2 
Ellis & Blackburn, 849. Gurney v. Wormersley, 4 Id., 
133. , 
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3. Ifthe contract is affirmed by the vendee after the 
discovery of the fraud it merely extinguishes his right 
to rescind; his other remedies remain unimpaired. Peck 
v. Brewer, 48 Ill., 55. Whitney v. Allaire, 4 Denio, 
554. Weimer v. Clement, 37 Penn. State, 147. Herrin 
v. Libbey, 36 Maine, 350. 


Mason & Whedon and M. L. Hayward, for appellees. 


The plaintiff sets forth in his bill of complaint that 
the notes of plaintiff to defendant were sold, assigned, 
and transferred before due, and that the purchaser, 
North, had due and legal notice of all equities existing 
between the parties. This being the case, any defense 
could be pleaded in an action at law upon the notes in the 
hands of the purchaser, North, and the complainant 
having a free and adequate remedy at law, a court of 
equity will not take jurisdiction. Redmond v. Dicken- 
son, 9N.J.L., 507. Bonebright v. Pease, 3 Mich., 318. 
Foster v. Swasey, 2 Woodb. and M., 217. Coowbe v. 
Meade, 2 Cranch C. Ct., 547. Drew v. Haynes, 8 Ala., 
438. field v. Jones, 10 Ga., 229. Hoockogey v. Flew- 
ellen, 23 Id., 608. Loss v. Buchanan, 18 Ill. 55. Kyle 
u. Frost, 29 Ind., 382. Clausen v. Lafrenz, 4 Greene, 
224. Smith v. Short, 11 Ia., 523. Clayton v. Cally, 
4 Md., 26. Kimball v. Grafton, 20 N. H., 347. Burn- 
ham v. Kempton, 44 Id., 78. Wheeler v. Taylor, 9 Ind., 
225. Patterson v. Lane, 35 Pa. St., 275. Gallager »v. 
Fayette, 38 Id., 102. Nor will legal proceedings be en- 
joined on grounds of which the person aggrieved may 
avail himself in defense of the action at law. Mew York 
v. America, 11 Paige, 384. Branchamp v. Putnam, 34 
Tll., 378. Fudlen v. Caldwell, 6 Allen, 503. Chambers 
vu. Gaba, 26 Ga. 167. Gibson v. Moore, 22 Tex., 611. 
Hood v. New York, 28 Conn., 609. 
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Laxg, J. 


This is an appeal from Otoe county. The main ques- 
tion for consideration is whether upon the facts found 
by the referee under the pleadings the district court was 
right in denying the relief prayed. 

This case was commenced on the second of December, 
1872, and in effect its object was the rescission of a con- 
tract made on the twenty-first of May of that year, by 
which the defendant Waters sold and transferred to the 
plaintiff, and one Roberts, what was known as the 
Chronicle printing establishment, including the press, 
types, subscription list, ete., for the agreed price of six 
thousand dollars. Of this sum five thousand dollars were 
made payable in five equal installments, at six, twelve, 
eighteen, twenty-four, and thirty months respectively, 
and promissory notes given accordingly, secured by 
mortgages upon the property in question, and certain 
lots in Nebraska City. For the balance the purchasers 
assumed and subsequently paid certain claims then ex- 
isting against the establishment for which Waters was 
liable. 

In addition to these facts, about which there was no 
dispute, the referee found from testimony taken before 
him, that in making the sale Waters was guilty of many 
false and fraudulent representations respecting the con- 
dition of the property, especially as to the press, the 
number of subscribers, and the advertisements then in 
the paper, by which the purchasers were probably in- 
duced to pay a much larger price than they otherwise 
would, and considerably more than the property was 
worth. And itis right here, upon this question of fraud 
on the part of Waters, and the conduct of the parties on — 
discovering it, that the whole equity of the case hinges. 

In the petition it is not stated at what time the im- 
position was first discovered, which we regard as a very 
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serious omission. But on this point the referee finds 
that Brown and Roberts ascertained the true condition 
of the property “‘a short time after they purchased the 
Chronicle outfit and took possession of the same.” And 
this must have been so from the very necessities of the 
case. But the referee did not find, nor was there any 
testimony to prove, that the purchasers, on discovering 
the fraud, took any steps, or in any way sought to re- 
scind the contract. On the contrary, the referee does 
find that they kept the property, using it as their own, 
until the fifteenth of July, when Roberts sold out his in- 
terest to Brown, who continued to hold and use it with- 
out complaint, so far as is shown, until the last of No- 
vember, when, the first note falling due, and not being 
paid, Waters took possession of it by an order of re- 
plevin under the authority of his mortgage. Up to this 
time no complaint appears to have been made of any 
fraud or imposition on the part of Waters in making 
the sale. Under these circumstances, was the plaintiff 
. in asituation entitling him to arescission of the contract? 

It seems to be well settled that to entitle a party to 
rescind a contract for the sale of chattels on the ground 
of fraud he must offer to return the property received 
by him and demand a rescission within a reasonable time 
after the discovery of the fraud. Herrin v. Libbey, 36 
Me., 350. Masson v. Bovet, 7 Denio, 69. Lindsley v. 
Ferguson, 49 N. Y., 623. 2 Parsons on Contracts, 279. 
Willoughby v. Moulton, 47 N. H., 205. Campbell v. 
Fleming, 1 Ad. & EIl., 40. 

In the case last cited it was considered that: “If a 
party be induced to purchase an article by fraudulent 
misrepresentations of the seller respecting it, and after 
discovering the fraud continue to deal with the article as 
his own he cannot recover back the money from the 
seller.” 

And it has been held that where there is no testi- 
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mony tending to show that so long a period was neces- 
sary, a delay of two months and a half after discovering 
the fraud was beyond a reasonable time. Kingsley v. 
Wallis, 14 Me., 57. Here, however, we have not only 
a delay of from five to six months, and in the meantime 
a sale by one of the parties to the purchase of his interest 
to the other, but the further fact that at no time has the 
offer been made either to restore the property or to ac- 
count for its use during the six months it was so held. 
We do not think that a case can be found where, under 
such circumstances, a court of equity has decreed the 
rescission of a contract. 

Under these circumstances equity will not lend its 
aid, but the plaintiff must rely upon the ordinary modes 
of redress which the law affords, either by resisting 
the collection of the notes, or by bringing an action for 
the recovery of the damages occasioned by the fraud. 


JUDGMENT AFFIRMED. 


Huexw Morcan AnD OTHERS, PLAINTIFFS IN ERROR, V. 
Cuartes D. Bocur, DEFENDANT IN EREOR. 


1. Fraudulent Assignment of Goods: JURISDICTION OF 
EQUITY IN CASES OF. It is clearly within the scope of equity 
cognizance to interfere at the suit of a creditor who has caused 
execution to be levied upon goods fraudulently assigned by his 
debtor, and to set the assignment aside as an impediment to the 
proper enforcement of his just legal rights. 


2 Continued Possession of Goods by Assignor Evi- 
dence of Fraud. The continued possession of goods, as- 
signed by the execution debtor up to the time of their being 
seized in execution, in the absence of a showing of good faith in 
him who claims under the assignment, is conclusive evidence 
that the assignment was fraudulent, and the statute (section 11, 
chapter 25, Gen. Statutes) requires the courts so to declare. 
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8. Surplus of Goods Assigned may be Reserved to As- 
signor. The deed of assignment contained a provision for a 
return to the assignor of the surplus, if any remained, of the 
assigned property after satistying the claims of the creditor for 
whose benefit it was made. Held, that this reservation, being 
merely incidental to the primary object of the assignment, 
would not render it fraudulent under sec. 7, ch. 25, Gen. Stat- 
utes. 


4. Pleading: THE LAWFUL “INTENT” MUST BE CHARGED UNDER 
sEco. 17, cH. 25, GEN. Srarures, In stating a cause of action 
under sec. 17, ch. 25, Gen. Statutes, it is necessary to allege that 
the assignment was made “with the intent” either to hinder, 
delay, or to defraud the plaintiff. 


Error to the district court for Douglas county. The 
action was brought by Bogue, against Morgan, Greene, 
and Millard, to set aside an assignment made by Mor- 
gan to Greene for the use of Millard of certain personal 
property therein described. The cause was heard upona 
demurrer to the petition, before Savacs, J.; demurrer 
overruled and defendants standing on their demurrer, a 
judgment was rendered, declaring the assignment frandu- 
lent and void as to Bogue. The cause was brought up 
by the defendants below upon a petition in error. 


C.J. Greene and EB. Wakeley, for plaintiffs in error. 


The case of Goodrich v. Downs, 6 Hill, 438, is relied 
upon by the defendant in error (plaintiff below) to sus- 
tain the theory that the assignment is void because it 
contains a provision for the return of the surplus re- 
maining after the satisfaction of the trusts therein men- 
tioned, and the costs and expenses therewith connected 
to the grantor. But in a later important and well 
considered case, the decision in Goodrich v. Downs, so 
far as it relates to the question under consideration, was 
expressly overruled. Curtis v. Leavitt, 15 N. Y., 9. 
The deed in question, as appears both from the allega- 
tions of the said petition and upon face of the instru- 
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ment itself, was executed in good faith, and for the 
honest purpose of securing to the said Joseph H. Mil- 
lard the payment of a dona fide indebtedness. Such 
was the real and primary object of the conveyance, and 
the reservations therein expressed for the use of the 
grantor are merely incidental to the principal object, 
and even had there been no reservation expressed in the 
deed, they would, as a matter of law, have resulted to 
the benefit of the grantor. This doctrine is fully and 
ably supported in Curtis v. Leavitt. See also Ely, Clapp 
& Co. v. Hair & Co., 16 B. Mon., 230. Rhen v. Me- 
Elrath, 6 Watts, 151. Hindman v. Dill & Co., 11 Ala. 
Austin v. Johnson,7 Humph. R., 191. St. John v. 
Camp, 17 Conn., 221. Coallomb v. Caldwell, 16 N. Y., 
484. Richards v. Levin, 16 Mo., 596. Johnson v. Me- 
Allister’s Assignee, 30 Mo., 32'7. 


George E. Pritchett, for defendant in error. 


I. The assignment was void upon its face, because 
in violation of section 7 of chap. 25 Gen. Statutes. 
Goodrichs v. Downs, 6 Hill, 4388. Barney v. Griffen, 2 
N. Y., 365. Suydam v. Martin, Wright’s R., 698. 
Pierson v. Manning, 2 Mich., 445. And because in 
violation of sectiou of section 17, same chapter. Geover 
v. Wakeman, 11 Wend., 202. Hart v. Crane, 7 Paige, 
Ch. 87. Lester v. Pollock, 3 Robt., 692. Dana v. Lull, 
17 Vt., 390. Montgomery v. Kirksey, 26 Ala., 172. 
The transfer under the assignment was conclusively 
fraudulent as to creditors, because there was not an im- 
mediate delivery to the assignee Greene, followed by an 
actual and continued change of possession. Section 11 
Chapter 24, General Statutes. Randall v. Parker, 3 
Sandford, Superior Ct., 69. - 


II. The question presented by the record is simply a 
question of pleading. If the facts stated in the petition 
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constitute a cause of action, the judgment must be af- 
firmed. The facts alleged in the petition present a case 
of legal or constructive frand as against defendant in 
error, a fraud in law and not a ease of fraud in fact. 
Fraud in law is a conclusion of law drawn from facts 
stated or proved. In this case, from facts stated as by - 
the demurrer, the facts alleged in the petition are ad- 
initted to be true. 1 Story Eq. Juris., Sec. 258, Id., Sec. 
349. Story Eq. Pleadings, Sec. 251,a. Under the code, 
facts must be stated and not conclusions of law. 2 Van 
Santford’s Pleadings, page 174 and note. When facts 
are set forth in a pleading from which, if proved, the 
court must infer fraud, it is not necessary to charge 
fraud specially. Alussina v. Goldthwaite, 34 Texas, 125. 


Laxs, J. 


The questions presented in this case are raised by a 
general demurrer to the petition. 

That the relief demanded by the defendant in error is 
witbin the scope of equity cognizance is clear. Being a 
creditor of Morgan, and having recovered a judgment on 
his demand, to satisty which he had caused the property 
in question to be seized in execution, he was in a situa- 
tion to question the good faith of the assignment to 
Greene, and if it were found to be fraudulent to have it 
set aside as an impediment to the enforcement of his 
just legal rights. Buch v. Sherman et al.,2 Mich., 176. 
Beardslvy Scythe Company v. Foster, 36 N. Y., 561. 
2 Story Eq. Jur., Sec. 700. 

By the demurrer to the petition all facts properly 
pleaded stand admitted. Thus it appears that Morgan,a 
short time prior to the rendition of the jndgment in favor 
of the defendant in error, being at the time insolvent, 
made an assignment of all his personal effects to Greene, 
for the benefit of Millard, another ot Morgan’s creditors, 
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whose claim was partially secured by a mortgage upon 
real estate, on which a decree of foreclosure had been 
entered more than a year before, but in which nothing 
further had been done. And it is further admitted that 
at the time of its assignment to Greene the property in 
question was in the possession of Morgan, where it re- 
mained, subject to his use and control, until taken in 
execution, at the instance of the defendantinerror. The 
statutory presumption of fraud arising from this posses- 
sion by the assignor is in no way rebutted. The fact 
that Millard, for whose benefit the assignment was os- 
tensibly made, was a creditor of Morgan, although an 
important factor, is not enough to establish what the 
statute requires in such cases, that unless the person 
claiming under the assignment shall make it appear 
“that the same was made in good faith, and without any 
intent to detraud, etc.,” such possession by the assignor 
‘shall be conclusive evidence of fraud.”” Sec. 11, Chap. 
25, Gen. Statutes. Brunswick v. McClay, ante p. 187. 
The petition shows the continual possession of the prop- 
erty by the assignor up to the time of the levy of the 
execution, which, in the absence of a showing of good 
faith in him who claims under the assignment, is enough 
to require the courts to hold the deed absolutely void as 
against the execution creditor. 

It is contended further for the defendant in error that 
the assignment is obnoxious also to the seventh section 
of said chapter, because of the provision for a return to 
the assignor of the surplus, if any remained, of the 
property after satisfying Millard’s demand; and several 
cases were cited which support this view,. notably amon 
them being that of Goodrich v. Downs, 6 Hill, 488, and 
Barney v. Grifin et al. 2N.Y., 365. But we think 
that both reason and the better authorities are the other 
way, and that this section of thestatute has no application 
to an assignment not primarily for the use of the as- 

30 
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signor, and when the reservation is partial and merely 
incidental. Curtis e¢ al. v. Leavitt, 15 N. Y., 9. Huber 
v. Waterman et al., 38 Penn. St., 414. Richards et al. 
v. Levin, 16 Mo., 596. Johnsonv. UcAllister’s Assignee, 
20 Id., 327. That it should ever have been considered 
that a clause, merely in termsstipulating for that which, 
if it had been omitted, the law would have implied and 
required to be done, was an insuperable badge of fraud, 
seems quite unaccountable, and the cases which.so hold 
are not satisfactory. 

And finally, it is claimed that the assignment should 
be held void, also under the facts alleged in the petition 
as being in violation of section seventeen of the afore- 
said chapter of the statutes, which among other things 
declares that every assignment of goods, etc., “made 
with the intent to hinder, delay, or defraud creditors or 
persons of their lawful rights, damages,” etc., “as 
against the persons so hindered, delayed, or defrauded. 
shall be void.” But this claim is not tenable for want 
of the very material averment in stating a cause of ac- 
tion under this section, that the assignment was made 
“with the intent” either to hinder, delay, or to defraud 
the defendant in error. To an assignment made without 
such intent this section has no application whatever. 

On the sole ground, therefore, of the conclusive, because 
unanswered, statutory presumption of fraud arising from, 
the continued possession of the goods by the assignor, 
the judgment of the court below must be affirmed. 


JUDGMENT AFFIRMED. 
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James WRIGHT, PLAINTIFF IN ERROR, V. GREENWOOD 
Warernovuse Co., DEFENDANT IN ERROR. 


= 


- Practice: OBJECTIONS TO TESTIMONY: GROUNDS OF OBJECTION 
SHOULD BE 8TATED. In order to make an objection to testimony 
available it is necessary that the grounds of the objection be 
stated ; otherwise it is impossible for the reviewing court to know 
whether the court below was in fault or not, 


p 


PRESUMPTION WHERE GROUND OF OBJECTION I8 NOT. 
STATED. And even where it is apparent thata valid objection to 
testimony could have been made, still the court is not at liberty 
to assume that this was the one relied on; in the absence of an 
affirmative showing to the contrary all presumptions are favor- 
able to the court whose judgment is under review. 


we 


. Conversion of Goods: DEMAND. In an action to recover 
damages for the conversion of goods, the only purpose of a de- 
mani js to establish the fact of conversion. Wherea wrongful 
conversion is established by other testimony, a demand need 
not be shown. 


- 


CONSIGNMENT OF GOODS: BILL OF LADING: ASSIGN- 
MENTOF. F. & K. purchased a quantity of flaxseed under an 
arrangement with S. & E. that they would advance the necessary 
funds to pay for it, fur shipment to W. & L., at Chicago, IN. 
When F. & K. had purchased the seed, they applied to S. & E. 
for the money, which was refused ; whereupon they shipped the 
seed in their own names to W. & L., drew upon the consignees 
for the money, and assigned both the bill of lading and draft 
to the Greenwood Warehouse Company in payment for money 
advanced to enable them to pay for the seed. In an action by 
the latter against W. & L. to recover damages for the conversion 
of the flaxseed—Held, that although the seed was purchased 
by F. & K. under said arrangement, stil! as it was their prop- 
erty they had the right to ship it to their own credit, and to im- 
pose such terms upon the consignees as they saw fit. It was 
also held that by said assignment of the bill of lading and draft 
the entire interest of F. & K. in the shipment passed to the 
Warehouse Company ; and that the consignees having accepted 
the seed, and refused payment, were liable for its full market 
value. 


Error to the district court for Lancaster county. It 
Was an action against Wright and Lawther, brought by 
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the Greenwood Warehouse Company to recover the 
value of certain flax seed, alleged to have been converted 
by them. No service was had upon Lawther. The Com- 
pany had judgment below, before Pounn, J.,and Wright, 
the defendant there, brought the cause here upon a pe- 
tition in error. 


Mason & Whedon, for plaintiff in error. 


The court below found that Wright and Lawther re- 
ceived the flaxseed, but as no demand for the same was 
alleged or proved before suit commenced, the plaintiff 
cannot recover. Powers v. Bassfield, 19 How. Pr., 309. 
Yeager v. Wallace, 57 Penn. State, 365. Stowe v. Liv- 
inyston, 6 Johnson, 44. Carleton v. Lovejoy, 54 Me., 
445. Hardy v. Keeler, 56 Ill., 152. Witherspoon v. 
Blewett, 47 Miss., 570. 


Cobb & Marquett, for defendant in error. 


The flax by order of plaintiff was received and draft 
not paid, but sent back to bank. The defendant in error 
paid the bank and had bills of lading assigned to it; it 
then had the right to the flaxseed, and had an interest 
in the same to the amount of money paid on said flax- 
seed. Stollenwreck v. Thatcher, 115 Mass., 224-230. 
Marine Bank of Chicago v. Wright, 48 N. Y., 1. 
Wright & Laughter had no right to the flaxseed until 
they paid draft, or money, due on same. Vewcombd v. 
Boston & Lowell R. R. Co., 115 Mass., 280. Seymore 
v. Newton, 105 Mass.,272. Wational Bankv. Merchant 
Bank, 91 U. S., 92. The lien of defendant in error on 
the flaxseed for the money advanced can only be removed 
by payment of the money. Hef'man v. Bank, 12 Wal- 
lace, 190. Wright, the plaintiff in error, having caused 
Wright & Laughter to convert said flaxseed to their use 
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without paying for it, became liable for the amount. 2 
Hillard on Torts, 312. Judson v. Cook, 11 Barb., 642. 
Pomeroy on Remedies, 328, Sec. 281. 


Laxg, J. 


There is some conflict in the testimony, but nothing~ 
at all serious as to the controlling facts of the case. It 
is clear from the evidence that Farmer & Knowles pur- 
chased the flaxseed in question with the understanding 
that Smith & Eaton would advance the money to pay 
for it, for shipment to Wright & Lawther at Chicago, Il- 
linois. However, after the seed had been purchased, 
and was ready for shipment, Farmer & Knowles went to 
Smith & Eaton for the money but could not get it. 
Thereupon they shipped the seed, and drew for the price 
directly upon Wright & Lawther, who accepted the con- 
signment, but refused to honor the draft. Farmer & 
Knowles had the right to pursue this course, for, having 
purchased and paid for the flaxseed, it was their proper- 
ty until they relinquished their title to another. And 
as an incident of their ownership Farmer & Knowles 
had the undoubted right to impose just such terms upon 
Wright & Lawther, the consignees, as the condition upon 
which they could have the seed, as they saw fit. And 
the consignees were at full liberty to reject it, if those 
terms were hot satisfactory to them. But having re- 
ceived and converted the seed to their own use, at the 
same time ignoring the terms imposed, they are liable 
in damages for its full value. 

To enable Farmer & Knowles to purchase and pay for 
this flaxseed as it was being brought into market, the 
Greenwood Warehouse Company, the defendant in error, 
advanced to them the necessary funds, and as security 
for such advance took Farmer & Knowles’ draft upon 
Wright & Lawther, together with an assignment of the 


438 SUPREME COURT OF NEBRASKA, 


Wright v. Greenwood Warehouse Co. 


bill of lading for the seed. By this assignment the en- 
tire interest of the consignors in the shipment passed to 
the defendant in error. 

There are several errors assigned, but we shall notice 
those only to which counsel have referred in their brief. 
The first point which seems to be relied on is that the 
‘finding and judgment is not supported by the evidence. 
This objection is not well taken. Although, as before 
observed, the testimony is somewhat conflicting, still 
we are of the opinion that it is ample to justify the con- 
clusion reached by the learned judge who presided in 
the court below. 

The second objection relates to the admission of “the 
bills of lading over the objections of the plaintiff in er- 
ror.” What these objections were we are not advised, 
the record on this subject only showing that when the 
bills of lading were offered in evidence, “ Whedon ob- 
jected,” and “the court received the evidence subject to 
the objection and exception.”? We have frequently held 
that in order to make an objection to testimony available, 
it is necessary that the ground of the objection be stated. 
Where this is not done it is impossible for us to ascer- 
tain whether the court below was in fault or not. And 
even if it were apparent that a valid objection to the 
testimony in question could have been made, still we are 
not at liberty to assume that this was the one actually 
interposed. In the absence of an affirmative showing to 
the contrary, all presumptions are favorable to the court 
whose judgment is under review. 

The third point is, that inasmuch as no demand for 
the flaxseed “ was alleged, or proved, before suit com- 
menced, the plaintiff cannot recover.” Under the facts 
of this case no demand was necessary. The only pur- 
pose of a demand in an action of this kind is to show a 
conversion of the goods. Here the wrongful conversion 
of the flaxseed is clearly shown by other testimony, 
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especially by that of the witness Cobb, who called upon 
the defendant for the express purpose of obtaining a 
settlement of the matter. To this witness, who was ac- 
ting for the defendant in error, they acknowledged the 
receipt of the seed, but refused to account for it on the 
alleged ground that “they did not know Farmer & 
Knowles and the Greenwood Company in that transac- 
tion,” and had already paid John Eaton for it. And by 
the fourth point of plaintiff’s brief our attention is called 
to Eaton’s testimony, in which he states that Farmer & 
Knowles purchased the seed for him, and that he had 
suld and received his pay for it. As we have before re- 
marked there is no doubt that there was an understand- 
ing when Farmer & Knowles made the purchase that 
Smith & Eaton would pay for it, and had they done so 
the shipment would doubtless have been made on their 
account, and the bills of lading delivered accordingly. 
But Farmer & Knowles were under no obligations to 
part with the control of their own property until they 
were paid for it. That they did not do so is established 
by the undisputed fact that they did not deliver the bills 
of lading to Smith & Eaton, nor to Eaton, but, as honest 
men, turned them over to the warehouse company, which 
had furnished the money by which they were enabled to 
make their purchases. A careful examination of the 
case leaves us in no doubt that by the judgment of the 
district court substantial justice has been done, and it 
must be affirmed 
JUDGMENT AFFIRMED. 
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Avserr G. McCormiok, appEeLLant, v. Jostan 8. McCor- 
mick, Anna M. G. McCormick, Jesse H. Lacey, Cataa- 
RINE T, Laoxy, AND OTHERS, APPELLEES. 


1. Partnership. A portion of the members of a firm, with the 
consent of all, had largely overdrawn their account, by 
which, together with a large amount of bad and uncollectible 
debts held by the firm, it became insolvent. In an action for 
an account by a member who had not drawn his full share; 
Held, that he was not entitled to interest upon what was due at 
each annual rest, from the time the capital stock was so far im- 
paired that money had to be borrowed to take its place. 


Where all the members of a firm drew out of the busi- 
ness, from time to time, for several years, such sums as they 
saw fit, there being a tacit agreement among the members that 
this might be done, and the sums thus drawn out being properly 
charged on the books of the firm, such books being open to the 
inspection of all the members, and there being no misrepre- 
sentation; Held, that the firm bad no lien upon the money thus 
drawn out, it having been drawn with their consent. 


Tus was an appeal from a decree rendered by Savaex, 
J., in the district court for Douglas county. The sub- 
stantial facts in the case appear in the opinion. 


John D. Howe and Varrigan & Osborn, for appellant. 


I. The law of partnership gives the plaintiff pecu- 
liar rights; and he has also the additional rights and 
equities of one standing in a relation of trust and confi- 
dence. 

A partner has a lien, a specific lien on the present and 
future property of the firm, for his share of the capital 
stock, and funds, and for all money advanced by him for 
the use of the firm, and also for all debts due the firm 
for money abstracted by another partner from such stock 
and funds beyond his share. Such sums may be follow- 
ed by virtue of the lien: and the partner may subject 
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any other property into which the firm money may have 
been converted. Story on Part., Sec. 97 and citation. 
Coll. on Part. (4 ed.), Secs. 125, 117, 135, and notes. 
This “ lien,” indeed, results from his undivided owner- 
ship. And the “highest good faith”? must prevail 
among copartners. Parsons on Part., p. 233 et seg. The 
petition sets out a case much like that in 4 Bosw., infra. 
See generally upon the subject of the trust rights of a 
partner in property purchased with firm money—and 
what constitutes fraud in law upon a copartner’s rights. 
Wade v. Rusher, 4 Bosw., 537. Newman v. Cordell, 
43 Barb., 457. Brooks v. Martin, 2 Wall., 70. Pome- 
roy v. Benton, 14 Am. Law Reg. N.8., 308. 2 Story’s 
Kq., Sees. 976, 977, 1197. Comstock v. Buchanan, 57 
Barb., 127. Sumner v. Hampson, 8 Ohio, 365. See 
generally on questions of trust: 2 Story’s Eq. Jur., Sec. 
1201 e¢ seg. Hillon Trustees. JfcCartney v. Bostwick, 
82 N. Y., 53. Averzll v. Loucks, 6 Barb., 19. 

It follows from this partner’s lien, or ownership, that 
all property ever acquired by a firm remains its property 
until severed from the joint estate with the consent of 
all the partners. Herein it devolves upon the defend- 
ants to show that they derived title to the funds with- 
drawn by the consent of the plaintiff, if he was upon 
an equal footing with them:—his ownership must be 
shown to have been divested; but if they were entrusted 
with the juint assets and the management of the firm 
by the plaintiff, they must make it appear that they ac- 
quired title to the funds they withdrew from the trust 
estate through a legal and honest course of dealing, and 
pursuant to a faithful discharge of their trust. If there 
’ was fraud; if there was an incapacity to contract on the 
part of the plaintiff; if there was the trust relation; if 
the minds of the parties did not meet; there was no con- 
sent. See what is deemed consent, 1 Story’s Eq. Jur., 
Secs. 222, 223; Pars. on Part., 278, 282. When’ with- 
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drawals are entered on the books, where parties are ona 
footing of equality and had actual knowledge of the en- 
tries, the books constitute evidence of consent; but it is 
easily repelled. 


II. The plaintiff entrusted the whole management 
of the’ firm to his three copartners. His story in a nut- 
shell is; Icame into an old established firm; I ven- 
tured, or, rather, my father for me, ventured my all in 
it; my brothers and relations constituted the other mem- 
bers; the firm did a large business; I trusted the other 
members entirely; on the strength of that trust I left 
my fortune in the firm; in six years I drew out $6,000, 
while those whom I trusted drew out $173,000—all there 
was in the firm, ruining it and me. They got my all. 
The total capital was some $80,000—the profits $100,000. 
Yet Jesse and Josiah have drawn their capital and share 
of the profits and over $30,000 besides; in that is over 
$17,000 of my money. Story says there are cases which 
strike one at first sight in such a way as to induce the 
belief that frand and wrong have been done. This is 
such a case. 

If it be not true, as John and Albert swear, that he 
trusted all to the rest; and he stood by, acting for him- 
self, relying upon himself, leaving all of his capital and 
profits in the firm, seeing it drawn out by his copartners 
for every extravagance, while he lived closely and eco- 
nomiically,—seeing himself and his family impoverished, 
then we have here a moral phenomenon! If, as all the 
great features of the case show, he did “ trust all to the 
rest,” then he had no consent to give; he had loaned it 
to the other members. What Albert was among these 
men and in this firm is shown by the proofs. See gene- 
rally: 1 Story’s Eq. Jur., Secs. 307, 302, 308, 311, 315, 
821, 322, 323. Hill on Trustees, *145, *162, and n. 2. 
When one trusts with a blind and ecredulous trust, 
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“there is no consent, or negligence, or laches.” Wil- 
lard’s Eq. J., p. 170, 175, 189. 9 Paige, 241. 4 Cow., 
717. There was collusion, in the legal sense, between 
the three parties, John, Jesse, and Josiah. It is shown 
by their acts; they exhausted the firm, each knowing 
what the other was doing, what the probable effect would 
be, and what the cost would be to him who trusted and 
relied on them. 1 Green. Ev., Sec. 93. 17 Ohio St., 505. 


G. W. Ambrose, for defendants, J. L. and Anna G. 
McCormick. 


I. In order to subject the property of the wife, bona 
Jide hers, either by purchase or gift, it must be proven 
that she was cognizant of the fraud charged, and enabled 
the husband, by the expenditure of the money upon her 
property, to perpetrate the wrongs complained of. The 
only testimony on the subject is that of Mrs. McCormick, 
placed upon the witness stand by plaintiff. She denies 
any knowledge of the source of her husband’s money, 
except. that she knew he had large transactions outside 
of the firm, and supposed the money came from that 
source. She denies any collusion with her husband or 
any knowledge of the standing of the firm, or her hus- 
band’s standing therein. This is the plaintiff’s testimo- 
ny. By it he is bound. - 


II. It is songht to subject the property of an inno- 
cent person, one without fraud on her part, to the pay- 
ment of a partner’s equitable lien upon assets traced in- 
to the property. This is the position of plaintiff. It is 
a very familiar rule that one standing by, and seeing his 
property dealt with in a manner inconsistent with his 
rights, and makes no objection, cannot afterwards have 
relief. His silence is acquiescence, and estopps him. 
Perry on Trusts, ss. 870. Graham v. Brinkhead Rail- 
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way,2 M. & G., 146. Duke of Leeds v. Amherst, 2 
Phillips, 123. Stafford v. Stafford, 1 DeGex & Jones, 
202. Stoughton v. Lynch, 2 Johns. Ch., 217. Sullivan 
v. Portland, 4 Otto, 806. 


III. The books disclosed truly the date and the 
amount of money expended. By the books, his own ac- 
count—entered by his own hand, a partner is bound. 
They are his books, and he is estopped from either dis- 
puting, or shielding himself by his plea of ignorance of 
what they contained. He says he could have found out, 
if he had looked at the books, but he had no curiosity. 
The books of a partnership are to speak their language, 
and to record their transactions, and there is an under- 
_standing that the books are to be appealed to, to tell the 
true situation of the business. To admit them as true, 
is but effectuating their agreement and using their own 
criterion and test to ascertain the truth. The ordinary 
presumption is that all partners have access to their 
books, and know the entries which they contain, and the 
only thing that can rebut this presumption is residence 
at a distance, or a course of dealing precluding access. 
Such is the universal language of the books. 1 Philips, 
Evidence, 448. Simons v. Kirtley, 1 Monroe, 80. Leno 
v. Crane, 2 Blackf., 217. Foster v. Andrews, 2 Penrose 
& Watts, 160. Woodward v. Winship, 12 Pick., 430, 
436. Richardson v. Wyatt, 2 Dessau., 471. Lihenhard 
v. Hovey, 13 Ohio, 3038. Cameron v. Watson, 10 Rich. 
Eq., 92. Heartt v. Corning, 3 Paige, 572. 


E. Wakeley (for defendants Jesse H. Lacey, Catherine 
T. Lacey, and legal representatives of Sarah J. Miser, a 
sister of Mrs. Lacey, who died after the commencement 
of the action, and against whom it was revived), argued 
the cause upon the tacts alone, 


JULY TERM, 1878. 445 


McCormick v. McCormick. 


Maxwett, Cua. J. 


On or about the fifteenth day of March, 1865, the 
plaintiff and defendants Josiah and John McCormick, 
_ and Jesse H. Lacey, entered into partnership as whole- 
sale grocers, in the city of Omaha, under the name and 
style of John McCormick and Co. The plaintiff paid 
into the concern, as a part of the capital stock, the sum 
of $7,768.92, Josiah S. McCormick the sum of $1,560.- 
70, Jesse H. Lacey $19,194.91, and John McCormick 
the sum of $55,343.17. The partnership was to continue 
as long as mutually agreeable to the parties. The prof- 
its of the firm were to be divided as follows: The plain- 
tiff, one-sixth, Josiah S. McCormick, one-sixth, Jesse H. 
Lacey, one-third, and John McCormick, one-third. The 
firm continued in business until about the first of March, 
1871. The profits of the firm amounted to at least $100,- 
000, and the bad and uncollectible debts amounted to 
about $50,000. The firm was heavily in debt, and a 
large amount of assets were by mutual consent left in 
the hands of John McCormick for the payment of the 
debts. It is claimed by the plaintiff that after the ap- 
plication of these assets to the payment of the firm debts, 
there was stilla considerable deficiency, which was made 
up by him and John McCormick. 

In the year 1866, Lacey purchased lots 6, 7, and 8, in 
block 47, in the city of Omaha, and took the title there- 
to in the name of his wife; and during the years 1867 
and 1868 he built upon lots 6 and 7 a large brick house, 
at a cost of about $30,000, the money to pay for the, 
same being drawn out of the concern and regularly en- 
tered on the books of the firm. He also drew out other 
considerable sums, all of which were duly charged to 
him on the firm books. It is also clearly shown from 
the testimony, that all of the members of the firm, in- 
cluding the plaintiff, drew out of the firm such sums as 
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they saw fit, the sums so drawn being charged to them 
on the books of the firm. It also appears that all the 
members of the firm, except the plaintiff, largely over- 
drew their account. 

In the years 1867 and 1868, Josiah S. McCormick 
erected a costly residence upon a lot owned by his wife 
in the city of Omaha, the money to pay for the erection 
of said dwelling-house being drawn out of the firm, and 
regularly entered on the firm books. 

In the year 1874, the plaintiff commenced an action 
against the defendants in the district court of Douglas 
county, praying for an accounting, and that it be de- 
creed that Catherine T. Lacey holds the title to lots 6 
and 7 above described, with the improvements thereon, 
in trust for the use and benefit of said firm, and that 
they be sold and the proceeds applied as may be just 
and proper. Also, that Anna M. G. McCormick be de- 
clared to hold the residence erected by Josiah 8. McCor- 
mick, in trust for said firm, and that the same may be 
sold and the proceeds properly applied. The defendants 
answered the petition of the plaintiff. In October, 1877, 
the case was tried and judgment rendered dismissing 
the petition as to Anna M. G. McCormick, Catherine T. 
Lacey, and the heirs of Sarah J. Miser. The plaintiff 
appeals to this court. The court found that the plain- 
tiff is entitled to receive from John McCormick the sum 
of $6,237.46, from J.S. McCormick the sum of $7,568.66, 
frown J. H. Lacey $2,959.38; and that John McCormick 
is entitled to receive trom J. S. McCormick the sum of 
$15,137.81, and from J. H. Lacey the sum of $5,918.73. 
The sums found due by the court below appear to be in 
contormity to the testimony. 

The plaintiff claims he is entitled to interest upon 
what was due at each annual rest, from the time the 
capital stock was so far impaired that money had to be 
borrowed to take its place. This might be proper in 
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some cases, but not in,this. It is apparent in this case 
that the deficiency arises from the very large amount of 
bad arid uncollectible debts held by the firm, amounting 
to about $50,000. It is evident that but for these debts 
the firm would have been able to have met all its obli- 
gations. The firm was doing a large amount of busi- 
ness, evidently selling considerable quantities of goods 
on credit. The amounts due the firm appear to have 
been considered as assets, without considering the prob- 
abilities of collecting the samc, and I think the testi- 
mony clearly shows that there was no intention on the 
part ot Lacey and J.S. McCormick to cripple, much 
less to bankrupt, the firm. The only question, therefore, - 
for this court to consider, is whether the court below 
erred in dismissing the case as to Catherine T. Lacey, 
Anna M. G. McCormick, and the heirs of Sarah J. 
Miser, it being claimed that Sarah J. Miser acquired 
the title to lot 8, in block 47, from Mrs. Lacey, without 
consideration, and in fraud of creditors and the riglits of 
plaintiff. 

Each partner while acting within the scope of the 
partnership business, is deemed to be the authorized 
agent of the firm, and his contract, while so engaged, 
will be held to be the contract of every member of the 
firm. This power to bind the firm and to dispose of the 
partnership property, is sometimes regarded as arising 
from the agency growing out of the relations of part- 
ners, and sometimes from the comimunity of interest by 
which each partner owns the whole in common with the 
others, but has no exclusive property therein. It prob- 
ably rests on both foundations. 1 Parsons on Contracts, 
_ 175. But if a partner steps outside of the scope of the 
partnership business, and attempts to transfer the co- 
partnership property to himself, he acts beyond the 
scope of his authority, and will not bind the members of 
the firm, as one member of a firm cannot become. the 
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owner of the property of the firgyn without the consent 
and against the wishes of the other members thereof. 
And if a partner who exclusively superintends the busi- 
ness and accounts of the concern should, by concealment 
of the true state of the accounts and business, purchase 
the shares of his partners, for an inadequate price, by 
means of such concealment, the purchase will be held 
void. 1 Story’s Eq. Juris., Sec. 220. 

In the case at bar each partner drew out of the firm 
such sums as he saw fit, and there seems to have been a 
tacit agreement among the members that this might be 
done, no objections being interposed by any one. The 
sums so drawn out were properly charged to the person 
drawing the same on the books of the firm, and these 
books were open to the inspection of all the members. 
The plaintiff knew that Lacey and J. 8. McCormick 
were erecting costly houses, and that the money to con- 
struct the same was being drawn out of the firm, yet he 
made no objection whatever; and this failure to object 
on his part, under the circumstances of this case, must 
be construed as a consent to such use of the partnership 
funds. And partnership funds being thus used with the 
tacit consent of the partners, ceased—at least so far as 
the partners are concerned—to be charged with the lien 
of the partnership. 

It is claimed that the plaintiff attended to selling 
goods, and that he knew nothing about the books of the 
firm, of the condition of its accounts, and that he relied 
entirely upon his partners. It is a sufficient answer to 
this plea to say that he appears to be a man of ordinary 
intelligence, that no misrepresentations were inade to 
him, and that if he did not know the actual condition of 
the affairs of the firm it was his own fault, as he had the 
means of knowledge at hand. It is apparent, however, 
from the testimony, that all the members of the firm, up 
to and including the year 1869, supposed that they were 
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doing a large and prosperous business, and no one seems 
to have thought that the large sums thus drawn out by 
the partners would cripple the firm or cause its insolv- 
ency. The lien of the partnership being gone, it follows 
that the plaintiff can have no relief in this form of ac- 
tion, whatever his rights may be as a creditor. The 


judgment of the district court is 
AFFIRMED. 


FrepErick Renarp, APPELLANT, v. JAMES J. Brown 
_anp Lewis Brown, APPELLEES. 


1. Mortgagor: RENTS AND PROFITS OF MORTGAGED PREMISES. 
A mortgagor is not liable for rents and profits while he is in 
possession of the mortgaged premises, and his grantee will 
take his title and be protected to the same extent as the mort- 
gagor. Where the equity of redemption is sold upon execution 
the purchaser takes the title of the mortgagor, subject to the 
incumbrance. 


2% Judicial Sale: FORECLOSURE OF MORTGAGE: RIGHTS OF 
PURCHASER. The purchaser, under a decree of foreclosure, ac- 
quires by his deed all the interest of the mortgagor in and to 
the mortgaged property. And where a senior mortgagee be- 
comes the purchaser and acquires the legal title to the premises 
he is not liable to account to a junior mortgagee for the rents 
and profits, unless it is made to appear to the court that the 
security is insufficient and a receiver has been appointeu. 


> ———: REDEMPTION BY JUNIOR INCUMBRANCER. The 
right of a junior incumbrancer who was not made a party toa 
suit to foreclose a mortgage is to redeem the senior incum- 

" brances, not to redeem the land. The owner of the fee redeems 
the land itself. The junior incumbrancer is not entitled to the 
estate, but an assignment of the securities. 


8. 


Apprat by plaintiff from the district court of Wash. 
ington county. Tried below before Savacx, J. The 
opinion states the case. 

Carrigan & Osborn, for appellant. 


No brief on file. 
31 : = 
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Brown & Thurston, and William O. POOR 
for appellees. 


All the authorities agree that the junior mortgagee is 
not affected by sale under a foreclosure to which he was 
not a party; that as to him it stands as if no such sale 
had been made, and that he may redeem by paying the 
amount of the incumbrance. 4 Kent, 185. 2 Hilliard 
on Mort., 181, e¢ seg. Gage v. Brewster, 31 N. Y., 218 
Hassellman v. McKernan, 50 Ind., 444. Parker v. 
Child, 25 N. J. Eq., 41. Hodgen v. Guttery, 58 Tl, 
431. Gower v. Winchester, 33 Iowa, 303. The pur- 
chaser takes only the right of the first mortgage and the 
mortgagor’s right to redeem, leaving the land subject to 
the second mortgage. 2 Hilliard on Mortgages, 158. 2 
Washburne on Real Prop., 224. Vanderkemp v. Shel- 
ton, 11 Paige, 28. 

A senior mortgagee who has taken possession of the 
premises under a sale in foreclosure will, on redemption 
by a junior mortgagee who was not a party to the fore- 
closure, be required to account -for the rents and profits 
accruing during the time which he held the same in 
possession. Zen E'yck v. Casad and Rowley, 15 Iowa, 
524. He will be allowed for necessary repairs, but not 
for improvements. 1 Hilliard on Mortgages, 452. 
Necessary repairs are those strictly necessary to con- 
tinue the property in the condition in which it was re- 
ceived, and not to extend or improve it. Quinn v. Brit- 
tain, Hoffman’s R., 353, 


Maxwett, Cx. J. 


On the twenty-seventh day of November, 1867, Evalin 
Purchase executed and delivered to the plaintiff a mort- 
gage upon the east half of the south-east quarter, and the 
north-west quarter of the south-east quarter of section 
thirty-four, in township seventeen north, range — east of 
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the sixth principal meridian, to secure the payment of a 
certain promissory note for the sum of $600, due in one 
year from date, with interest at 12 per cent., which 
mortgage was duly recorded. 

On the twenty-seventh day of December, 1870, Pur- 
chase and wife, executed and delivered to the defendants a 
mortgage on the above described premises to secure the 
payment of two promissory notes amounting in the ag- 
gregate to the sum of $1,007.63, said notes being due 
respectively in nine and twelve months from date. 

On the twenty-seventh day of April, 1872, the plain- 
tiff commenced an action in the district court of Wash- 
ington county to foreclose his mortgage, Purchase alone 
being made defendant. 

At the June term (1872) of said court, a decree of 
foreclosure was rendered in favor of said plaintiff, the 
amount found due being $708. On the eighth day of 
September, 1873, an order of sale under said decree was 
issued out of said court, and on the twentieth day of 
October, 1873, the premises in question were sold under 
said order and decree to the plaintiff for the sum of 
$1,000. A report of said sale being made to the court, 
the sale was confirmed and a deed for said premises 
made to the purchaser, who immediately thereafter took 
possession, and has remained in peaceable possession 
thereof until the present time. _ 

On the twenty-fifth day of April, 1874, the plaintiff 
commenced an action in said court against said defend- 
ants to quiet the title to said real estate, alleging the 
facts above set forth, and that the defendants cladmed 
and received the surplus money arising from the sale of 
said premises to plaintiff, amounting to the sum of $106, 
and alleging that they had received divers other sums of 
money on said claim, and praying that the cloud on 
plaintiff’s title to said land from said mortgage to de- 
fendants might be removed. The defendants answered 
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the petition of the plaintiff, téstimony was taken, and in 
May, 1877, a decree was rendered in the cause, that said 
defendants should redeem said premises on or before the 
twenty-seventh day of February, 1878, or be forever 
barred; but providing, that if said defendants should, 
on or before said day, deposit with the clerk of the court 
the sum of $492.34 for the use of the plaintiff, the prem- 
ises should be redeemed from said sale, and all interest, 
right, and title of said plaintiff in and to the same or 
any part thereof should at once cease and determine. 

In its finding the court credited the plaintiff with the 
sum of $708, with interest at the rate of 12 per cent per 
annum, and with $125 for repairs on said premises; also 
with $106.82, proceeds of the sale paid to the defendants, 
and charged him with the rental value of said premises 
while he was in possession. The court found the amount 
due the defendants to be the sum of $1,781.46. The 
plaintiff appeals to this court. 

It is well settled that the interest of the mortgagee be- 

fore foreclosure is a mere chattel interest and personal 
assets, and goes to the executor and not to the heir. 
Taylor v. Grover, 2 Vern, 367. Awdley v. Awdley, Id., 
103. Demarest v. Wynkoop, 3 Johns., Ch. 135. Kyger v. 
Ryley, 2 Neb.,25. And where the mortgagee takes pos- 
session of the mortgaged premises before foreclosure he 
will be accountable for the actual receipts of the net 
rents and profits. 1 Vern, 44. 1 Eq. Cas. Abr., 328. 
Robertson v. Campbell, 2 Call, 421. Bullinger v. 
Worley, 1 Bibb, 195. Van Buren v. Olmstead, 5 
Paige, 1. 4 Kent’s Com., 166. As he holds the estate 
with duties and obligations siinilar in some respects to 
those of a trustee, therefore he will not be permitted to 
make profits out of property which he holds merely for 
indemnity. Holdridge v. Gillespie, 2 Johns., Ch. 30. 
4 Kent’s Com., 167. 

But the mortgagor is not required to account for rents 
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and profits while he is in possession. Colman v. Duke 
of St. Albans, 3 Ves., 25. Hx parte Wilson, 2 V. B., 
252. He is the owner of the land and the mortgage is 
a mere security for the debt. The land thus mortgaged 
descends to his heirs as real estate, and may be devised 
as such. And it may be sold on execution against the 
mortgagor. Waters v. Stewart, Oai. Cas. in error, 47. 
Hitchcock v. Harrington, 6 Johns., 290. Collins v. 
Torry, 7 Id., 278. Denton v. Nanny, 8 Barb., 618. 
Coles v. Coles, 15 Johns., 319. Webb v. Hoselton, 4 Neb., 
318. Kyger v. Ryley, 2 Neb., 28. Willard’s Eq., 433. 

As the mortgagor is not liable for rents and profits 
while in possession, he may sel] and convey the mort- 
gaged property, and his grantee will take his title, and 
will be protected to the same extent as the mortgagor. 
And the equity of redemption may be sold upon execu- 
tion, and the purchaser will take the title of the mort- 
gagor subject to the incumbrances. 1 Green, Ch. 348. 
Crow v. Tinsley, 6 Dana, 402. Lloyd v. Lee, 45 Ill., 
277. Dunbar v. Starkey, 19 N. H., 160. 

Where a decree of foreclosure has been obtained, a spe- 
cial execution may issue for the sale of the mortgaged 
premises. After a sale has been made and confirmed 
and a deed executed and delivered to the purchaser he 
takes all the interest of the mortgagor in the property. 
Our statute provides that such deed “shall vest in the 
purchaser the same estate that would have vested in the 
inortgagees if the equity of redemption had been fore- 
zlosed, and no other or greater; and such deeds shall be 
as valid as if executed by the mortgagor or mortgagee, 
and shall be an entire bar against each of them and all 
parties to the suit in which the decree for such sale was 
made, and against the heirs respectively and all persons 
elaiming under such heirs.” General Statutes, 656. 

In this case the plaintiff was not in possession of the 
premises as mortgagee, but as owner of the fee, and as 
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such is not liable toaccount toa junior mortgagee. There 
is no claim by the defendants that the security is insuffi- 
cient, nor has any application been made for the ap- 
pointment of a receiver. The court, therefore, erred in 
charging the plaintiff with the rental value of the prem- 
18€8. 

‘The defendants claim the right to redeem the land 
and not the mortgage of the plaintiff. The rule is well 
settled, that the rights of those incumbrancers who were 
not made parties to the suit are not affected by the de- 
cree. Draper v. Clarendon, 2 Vern., 517. Godfrey v. 
Chadwell, Id., 601. Haines v. Beach, 3 Johns. Ch., 464. 
Miller v. Finn, 1 Neb., 301. But the right to redeem 
is not to secure a conveyance of the land, but to redeem 
a senior incumbrance, and the party redeeming is en- 
titled, not to a conveyance of the premises, but to an as- 
signment of the security. Pardee v. Van Anken, 3 
Barb., 587. Miller v. Finn, supra. 

The purchaser of land at a judicial sale is protected 
in his title, subject only to the payment of the incum- 
brances upon it. Ifa party holding a junior mortgage 
may redeem the land, by simply redeeming the mortgage 
security, then he is placed in a much more favorable 
situation than the purchaser of the equity of redemp- 
tion. His incumbrance may be of the most trifling 
character, yet if he may redeem the land he imay obtain 
for a trifling sum property many times the value of his 
incumbrances. But such is not the law. The right of 
redemption is said to be a correspondent right to that of 
foreclosure, and a junior mortgagee may insist upon a 
redemption of the senior mortgage, in order to the due 
enforcement of his claims in the land. When he does 
redeem he becomes substituted to the rights and inter- 
ests of the original mortgagee in the land. Story’s Eq., 
Sec. 1023. 

“ The owner of the fee of the equity of redemption re- 
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deems the land itself, and the decree in such case directs 
the mortgagee to convey all his right and title to the 
premises to the redeeming party. * * The owner of 
a junior incumbrance redeems not the premises, strictly 
speaking, but the senior incumbrance; and then he is 
entitled not to a conveyance of the premises, but to an 
assignment of the security.” Pardee v. Van Anken, 3 
Barb., 587. 

In fell v. Brown, 2 Bro., 276, a bill was filed by the 
second against the first mortgagee toredeem. The court 
held that the natura] decree was that the second mort- 
gagee redeem the first mortgagee, and that the mort- 
gagor redeem him or stand foreclosed, strict foreclosure 
at that time being the usual mode of proceeding in a 
court of equity in proceedings to foreclose a mortgage. 

In the case of the Bank v. Peter, 13 Peters, 125, the 
court say: “ Where a junior mortgagee, to save his lien, 
is obliged to satisfy prior mortgages on the estate, he 
stands as the assignee of such mortgages, and may claim 
the benefits under the lien that could have been claimed 
by the assignor.” 

In Burnet v. Denniston, 5 Johns. Ch., 35, it was held 
that a subsequent judgment or mortgage creditor could 
redeem from a senior mortgagee, by paying the amount 
due on the mortgage. In that case the senior mort- 
gagee, before foreclosure, had refused to receive the 
amount due on the senior mortgage, and had sought to 
_ obtain the equity of redemption through foreclosure by 
advertisement, which was held to be void, and the par- 
ties holding the junior mortgage were also the owners 
of the equity of redemption. 

It is clear that the right of the defendants in the case 
at bar, is to redeem the senior incumbrance, and not the 
land. The court therefore erred in decreeing a convey- 
ance of the land to the defendant. The premises in 
question is the primary fund out of which these incnm- 
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brances must be paid in the order of their priority. The 
decree of the district court is reversed. As the plaintiff 
is the owner of the equity of redemption, he may, if he 
so elect, pay the amount due the defendants on their 
mortgage within ninety days from this date; if he fail 
to pay said sum at that time the sheriff of Washington 
county is hereby directed to sell said premises in the 
manner prescribed by law, and out of the proceeds pay, 
first, the plaintiff $1,000 with interest at ten per cent 
from the date of his purchase in 1874, and also $125 for 
necessary repairs; second, the remainder of said sum to 
be applied in payment of defendants’ mortgage, interest 
and costs, and in case the sum realized is more than 
sufficient to pay’said claim, the overplus to be paid to 
the plaintiff. 
DECREE ACCORDINGLY. 


Mary D. Pagrat, aPrELLEE, v. Joun D. Netian AND 
OTHERS, APPELLANTS. 


1. Judicial Sale. Ina sale made under the authority of a decree 
in equity, the court is the vendor, and the commissioner making 
the sale is the mere agent of the court. The decree directs the 
sale of the property and the application of the proceeds to the 
payment of the debt, and is a sufficient warrant of authority to 
the officer to sell as directed in the decree. 


:. NOTICE OF SALE. Where an officer has caused public 
notice of the time and place of a sale of real estate to be given, 
for at least thirty days before the day of sale, by advertisement 
in some newspaper printed in the county, it is unnecessary to 
post notices of the time and place of sale. 


8. Practice: CONFIRMATION oF SALE. In an equity cause, as in 
an action at law, if a party desires to oppose the confirmation 
of a sale of real estate, he must file a motion in the district 
court, setting forth the grounds upon which he seeks to set the 
sale aside. If the motion is overruled he may then appeal to 
the supreme court. 
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Txis was an appeal from an order made by Vaten- 
Tink, J., confirming a sale of certain real estate under a 
decree of the court. 


Crawford & McLaughlin, for appellant, cited civil 
code, sections 493, 497, 510. Freeman on Executions, § 
286. Rorer on Judicial Sales, § 677. Harrison v. 
Rapp, 2 Blackf., 1. Tyler v. Wilkinson, 27 Ind., 450. 


R. F. Stevenson, for appellee, cited Rector v. Rotton, 
3 Neb., 177. Koehler v. Ball, 2 Kan., 161. White 
Crow v. White Wing, 3 Kan., 276. Before the appel- 
lants can insist upon the setting aside of the order con- - 
firming the sale in the above entitled cause, it is their 
duty to pay back to the purchaser of the premises the 
purehase money, together with interest and costs. 
Strong v. Catton, 1 Wis., 428. 


Maxwe tt, Cu. J. | 


On the thirteenth day of June, 1877, an order of sale, 
returnable on the first day of the next term of court, was 
issued out of the clerk’s office of the district court of 
Cuming county, requiring the sheriff of said county to 
appraise, advertise, and sell according to law, certain 
real estate therein described, to satisfy a judgment re- 
covered in said court against said defendants. The 
sheriff, after twice offering said property for sale, and 
being unable to sell the same for want of bidders, caused 
said property to be re-appraised, and after due notice as 
required by law, on the twelfth day of November, 1877, 
sold a portion of said real estate, and made due report 
of his proceedings in the premises to the court. 

On the tenth day of December, 1877, the sale was con- 
tirmed, and deeds ordered to be made to the purchasers. 
The defendants appeal to this court. : 

It is claimed by the defendants that the order of’ sale 
is void: rst. Because there is uo decree or judg- 
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ment. Second. Because the order of sale was not made 
returnable within the time required by law. Third. 
That the sale is void, because made after the time al- 
lowed by law for the return of the writ; also, because 
notices of sale were not posted up as required by law, 
and because the property was not sold for two-thirds of 
the appraised value. 

If there was no decree or judgment, the purchasers 
would acquire no title whatever from the sale. The 
purchasers make no objections to the title acquired, and 
the presumption is that the order of sale was properly 
issued. 

‘As to the second objection, the statute requires all 
real estate sold upon execution, or order of sale, to be 
appraised, and provides that it shall not be sold for less 
than two-thirds of the appraised value. The distinction, 
theretore, between sales upon execution and those de- 
nominated judicial sales, is to a great extent abrogated. 
_ This distinction, however, stil] remains, that the sheriff 
in making a sale under an execution, acts as the minis- 
terial officer of the law, and not as the organ of the 
court, the court neither ordering out the execution or 
directing a sale of the debtor’s property. But in sales 
made under the authority of a decree, the court is the 
vendor, the commissioner making the sale being the 
mere agent of the court. 

The decree directs the sale of the property and the ap- 
plication of the proceeds to payment of the debt. As 
was said in Lector v. Rotton et al..3 Neb. 177: “By 
its judgment the court simply enforces a contract of sale 
voluntarily made with the owner. Noris it at all neces- 
sary that an order of sale be issued by the clerk of the 
court to the officer charged with the execution of a de- 
cree; the judgment is his warrant of authority,and none 
other is required.’? We think that case states the law 
correctly, and we adhere to the decision there made. 
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As to the objection that notices were not posted up, 
it is sufficient to say that where the officer has caused 
public notice of the time and place of sale to be given, 
for at least thirty days before the day of sale, by adver- 
tisement in some newspaper printed in the county, it is 
unnecessary to post notices of the time and place of sale. 
Civil Code, Sec. 497. 

In regard to the objection that the property did not 
‘sell for two-thirds of the appraised value, this, if true, 
would require the sale to be set aside. But it is appar- 
ent from an inspection of the record that each lot sold 
for more than two-thirds of the appraised value. 

No exceptions were taken in the court below, and, so 
far as the record discloses, no attempt was made to call 
the attention of the court to the alleged errors. An 
equity cause may be appealed to this court, and will be 
heard de novo upon the testimony, but this does not 
excuse a party from excepting to an erroneous ruling of 
the court in the admission or rejection of testimony, or 
in the proceedings in the cause. A final judgment need 
not be excepted to, but a ruling claimed to be erroneous 
must be excepted to at the time it is made. 

In an equity cause, as in an action at law, if a party 
desires to oppose the confirmation of a sale, he must file 
a motion setting forth the grounds upon which he seeks 
to set the sale aside, and if the motion is overruled he 
may appeal to this court. 

JUDGMENT AFFIRMED. 
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Grores W. Dozszy, appeLuant, v. Ropert T. Hatt anp 
OTHERS, APPELLEES. 


ry 


. Pleading. Where a legal deduction or conclusion of law con- 
tains a fact constituting a cause of action, or one which is es. 
sential to enable the plaintiff to maintain his cause of action, 
the defendant may move to have the petition made definite and 
certain, but cannot strike out such matter as redundant and 
irrelevant. 

2 Trusts. Where a contract is made for the sale of real estate, 

equity considers the vendor as a trustee of the purchaser for the 

estate sold, and the purchaser as a trustee of the purchase 
money for the vendor. 


3. And the trust in such cases attaches to the land and 
binds the heirs of the vendor. And a subsequent purchaser 
from either the vendor or vendee, with notice, becomes subject 
to the same equities as the party would be from whom he pur. 
chased. 

4, VENDOR AND VENDEE. Where 2 vendor in pursuance 


of the contract has conveyed certain real estate to the assignee 
of the vendee it is questionable if a mere judgment creditor or a 
purchaser, with notice, can question the validity of the trust 
created by the contract of sale. . 

5. Judgment. A judgment upon real estate is subject to all 
prior equities, legal or equitable. 


Mortgages. Every kind of property, real or personal, which 
is capable of absolute sale, may be mortgaged. 


Tuis case came up from Cuming county. Heard there 
upon a demurrer to the petition before Vatenting, J.; 
demurrer sustained and canse dismissed. Plaintiff ap- 


peals. 
Triah Bruner and R. F. Stevenson, for appellant. 


I. Paragraph 10 in plaintiff’s petition was improp- 
erly struck out, for the facts stated therein are essential 
to the plaintiff’s title to entitle him to maintain his ac- 
tion and obtain relief. No facts are properly in issne 
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unless charged in the petition, and no relief can be 
granted for matters not charged therein, although they 
may be apparent in other parts thereof. Such statement 
of facts is necessary to apprise the defendant what the 
suggestions and allegations are, against which he is to 
prepare his defense. Story Eq. Pl., 257. Cooper Eq. 
Pl., 5, 7. Crocket v. Lee, 7 Wheat., 522, 525. Jacksun 
v. Ashton, 11 Peters, 220. James v. McKernon, 6 
Johns., 564. Piper v. Douglas, 3 Gratt., 371. 


II. James Gallen, by and with the advice and con- 
sent of Winyall, bought all of Hall’s interest in the part- 
nership ef Messrs. Hall and Winyall, including in said 
purchase his said interest to the said city lots, which said 
city lots were owned by the said partnership of Hall and 
Winyall as partnership property for the uses and pur- 
poses of said firm, and on which they carried on the 
livery business. owler v. Bailey, 14 Wis., 125. Gal- 
len could in no event have obtained a deed from Neligh 
for his said interest to said lots, except by recognizing 
Hall’s ewnership thereto and by purchase from him as 
aforésa‘d: for Neligh was bound as trustee to deed to, 
the parties that Messrs. Hall and Winyall, the cestud gue 
trusts, directed, and for their interest, and a conveyance 
not executed in accordance with the terms of said trust 
would have been utterly void, so far as obtaining title 
thereto for the grantee himself. 2 Spence’s Eq. Jur., 
310. 2 Lead. ©. Eq., 108. Story Eq. Ju., 1257, 1268.. 
Gallen naving obtained his deed by reason of this bar- 
gain with Hall, will be estopped from claiming said 
title by purchase or otherwise from Neligh. A pur- 
chaser cannot set up an outstanding title against the 
vendor in bar of a proceeding by the latter to compel 
payment of the purchase money. Bigelow on Estop., 
2d Ed., 382, 383, and note 2. A purchaser from a trus- 
tee, with notice of the trust, stands in the place of his 
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vendor and is as much a trustee as he was. 2 Lead. Cas. 
Eq., 1108. Galloway v. Finley, 12 Peters, 264, 205. 
Bush v. Marshall, 6 How., 284, 291. 


Crawford & McLaughlin, for appellees. 
No brief on file. 


Maxwet, Cu. J. 


On the first day of May, 1877, the plaintiff commenced 
an action in the district court of Cuming county to fore- 
close a certain mortgage executed by Robert Hall, Kate 
H. Hall, his wife, and David H. Winyall and Lina D. 
Winyall, his wife, to Thomas Wilson, on the fourth day 
of October, 1875, upon the north west quarter of section 
fourteen, in township twenty-three, range five east; and 
also upon parts of lots 13, 14, 15, 16, and 17, in block 
thirty, in the city of West Point, to secure the payment of 
the sum of $1,950, according to the tenor of three promis- 
sory notes accompanying said mortgage, the last of 
which notes, calling for the sum of $1,200, was due and 
payable on the first day of April, 1877, which note was 
duly assigned by the said Wilson to the plaintiff, who 
brought this action thereon. 

The petition alleges that in the year 1873 John D. 
Neligh sold to Thomas Wilson lots 18, 14, 15, 16, and 
17, in block 30, in the city of West Point, and that in 
pursuance of said contract of purchase said Wilson on or 
about the first day of September, 1873, took possession 
of said lots and erected thereon a large livery and feed 
stable; that under the contract Neligh was to hold the 
legal title to said premises in trust for said Wilson, until 
said Wilson or his assigns should request a deed for said 
premises. It is also alleged that on the first day of 
October, 1875, Wilson sold the premises in question to 
Robert Hall and David H. Winyall, and took the mort- 
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gage in question from said parties, said Neligh still con- 
tinuing to hold the legal title to said lots. 

On the twenty-sixth day of August, 1876, Hall sold 
his interest in said premises to James Gallen, who had 
actual notice of the existence of the mortgage; and on 
the same day Neligh and wife, in pursuance of the con- 
tract with Wilson, executed and delivered to Winyall 
and Gallen a warranty deed for said premises. 

The petition further alleges that on the sixteenth day 
of December, 1876, Gallen and wife conveyed the undi- 
vided half of said premises to one George Gallen, with 
a view to defraud Hall and Wilson out of their just 
rights, and that on the nineteenth day of February, 1877, 
the said George Gallen conveyed by deed the undivided 
half of said premises to the wife of James Gallen. 

. It is also alleged that certain defendants recovered 
judgments against Neligh after the first day of Septem- 
ber, 1873. 

The tenth paragraph of the petition was stricken out 
on motion of the defendants as being redundant and 
irrelevant. The paragraph is as follows: “That said 
Robert T. Hall and David H. Winyall were the owners 
of said lots 18, 14, 15, 16, and 17, in the city of West 
Point, on the fourth day of October, 1876, as fully as if 
the legal title thereto had been in their names. And as 
such owners had -the right to and were legally entitled 
to convey the same to the said Thomas Wilson by mort- 
gage deed at that time and incumber the same in all re- 
spects as if they held the legal title in their names; and 
that the said James Gallen and his assigns, the said 
George Gallen and Katie Gallen, have and hold the 
same subject to and with full knowledge of said mort- 
gage.” : 

It is difficult to perceive upon what grounds the mo- 
tion was sustained. If it is urged that the averments 
are mere conclusions of law, still where a legal deduction 


464 SUPREME COURT OF NEBRASKA, 


Dorsey v. Hall. 


or conclusion of Jaw contains a fact constituting a cause 
of action, or one which is essential to enable the plain- 
tiff to maintain his action, the proper motion is to make 
definite and certain and not to strike out. As the de- 
fendants deny the validity of the mortgage, the plaintiff 
properly sets forth in his petition the authority of the 
mortgagors to execute the same. The court therefore 
erred in sustaining the motion. 

After the motion, striking out the tenth paragraph of 
the petition, had been sustained, the defendants demurred 
to the petition upon the ground that it stated no cause 
of action. The demurrer was sustained and the cause 
dismissed. The case is brought into this court by ap- 
neal. 

In support of the judgment of the court below it was 
arged by defendant’s counsel on the argument of the 
ease that the trust created by the contract between Wil- 
sou and Neligh was absolutely vuid, and that therefore 
the plaintiff acquired no lien by his mortgage, and 
therefore the petition stated no cause of action. The 
petition, however, includes the north-west quarter of sec- 
tion fourteen, township twenty-three north, of range five 
east, which is not in dispute, and upon which, if the facts 
stated in the petition are true, the plaintiff is entitled to 
a decree of foreclosure. This disposes of the case, but 
inasmuch as the question of the validity of the mort- 
gage upon the lots heretofore described will again come 
before the district court, we have thought it best to re- 
view that branch of the case. 

It is a well established principle of equity that where 
a contract is made for the sale of real estate, it considers 
the vendor as a trustee of the purchaser for the estate 
sold, and the purchaser as a trustee of the purchase 
money for the vendor. JAfalin v. Malin, 1 Wend., 625. 
Champion v. Brown, 6 Jolns., Ch. 402. Watson v. Le 
Ruw, 6 Barb., 484. Willard’s Eq.,610. And the trust in 
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such case attaches to the land and binds the heirs of the 
vendor. Seton v. Slade, 7 Vesey, 264. Swartwout v. 
Burr, 1 Barb., 495. Sutphen v. Fowler, 9 Paige, 280. 
And a subsequent purchaser from either the vendor or 
vendee, with notice, becomes subject to the same equi- 
ties as the party would be from whom he purchased. 
Trinnere v. Bayne, 9 Ves., 209. Mackreth v. Symmons, 
15 Ves., 329. Pollenfax v. Moore, 1 Atk., 573. Green 
v. Smith, 1 Atk.,572. Davie v. Beardsham, 1 Ch. Cas., 
38. Champion v. Brown, 6 Johns., Ch. 403. Seaman 
v. Van Rensselaer, 10 Barb., 83. Story’s Eq., 789. 

In the absence of a contract, therefore, if the allega. 
tions of the petition are trnue,-Neligh became a trustee 
for Wilson, or his assigns, of the lots in question. He 
has admitted the validity of the trust by carrying the 
same into effect, and it may be questionable if any of 
these defendants are in a position to deny its validity. 
The conveyance to James Gallen was made tn pursu- 
ance ot the terms of the agreement, and after the execu- 
tion and recording of the mortgage. As to the judg- 
ment creditors, it is well settled in this court that the 
lien of a judgment upon real estate is subject to all 
prior liens, either legal or equitable. Metz v. State 
Bank, ante p.165. Coltv. Du Bors, ante p. 391. If, there- 
fore, there was an actual sale of the lots in question to 
Wilson, although the legal title remained in Neligh at 
the time the judgments were recovered, yet the lien at- 
tached only to the unpaid purchase money, if any. 
Filley & Hopkins v. Duncan, 1 Neb., 134. Uhl v. May, 
5 Neb., 157. 

As to the anthority to mortgage the property in ques- 
tion, it is sufficient to say that all kinds of property, 
real or personal, which are capable of absolute sale, may 
be mortgaged. 2 Story’s Eq. Jur., Sec. 1021. 4 Kent’s 
Com., 144. 1 Powell on Mortgages 17-23. 2 Bouvier’s 
Dict., 198. 

32 
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As Hall and Winyall were in possession of the lots in 
question as owners thereof, at the time of the execution 
of the mortgage, they had unquestionable authority to 
execute the same, and if there is a defect in the descrip- 
tion of the lots it may be corrected to conform to the ac- 
tual intention of the parties. Galway, Semple & Co. 
v. Malchow, ante p. 285. 

For the errors herein referred to the judgment of the 
district court is reversed and the cause remanded for 


further proceedings. 
REVERSED AND REMANDED. 


Russett & Co., PLAINTIFFS IN ERROR, V. W. WoHLER AND 
W. Tutes, DEFENDANTS IN ERROR. 


Warranty: CONTRACT: RESCIssION. Where a reaper is sold and 
warranted to do good work, and that if it fails in this respect it 
shall be replaced by another, or be taken back and the money 
or notes be returned, and it worked badly and was returned to 
and accepted by the agent of the manufacturers, the failure of 
the manufacturers, after notice of the fact, to put the machine 
in good working order, or to replace it with a good one, must 
be taken as a full acquiescence on their part in the act of their 
agent; and such return of the machine to and acceptance of the 
same by the agent, under the circumstances, constitutes a res- 
cission of the sale contract, and entitles the purchaser to a 
return of the money or notes given for the same. 


Error to the district court for Cuming county. Tried 
below before VaLEntTine, J. 


The action was originally brought in the probate 
court, to recover on a promissory note of $60. Plain- 
tiffs had judgment there, and defendants appealed to the 
district court. In the district court the defendants set 
up a counter-claim for $350. The jury returned a ver- 
dict for defendants, and judgment was rendered against 
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the plaintiffs for costs. They brought the cause here 
upon a petition in error. 


Uriah Bruner, for plaintiffs in error, contended, wter 
alia: FParol testimony is not admissible to prove the 
contents of a written instrument unless the original is 
lost or in the hands of the adverse party, and he has been 
notified to produce the same. Gen. Statutes, 591. 1 
Greenlf. Ev., 87, 88. The whole of what has been said 
at the time and relating to the same subject matter 
must be given in evidence—the whole of an admission ° 
must be offered together—and the rules of evidence are 
well established, that if a party offers a letter purport- 
ing to be an answer written to the adverse party, the 
adverse party must be notified before the trial to pro- 
_ duce said letters, or the former will not be permitted to 
offer the same, if objected to. 1 Greenlf. Ev., 201 and 
foot note. Best Ev.,520. An agency cannot be proven 
by the mere statement of the alleged agent, unless it is 
part of the ves geste. Fenlon’s alleged agency cannot 
be shown by himself, because he has not shown himself 
competent to testify to the fact, or that his alleged ap- 
pointment was not in writing. 2 Greenlf. Ev., 63. 
Whiteside v. Margaret, 51 Ill., 507. 


Crawford & McLaughlin, tor defendants in error. 
No brief’ on file. 
Gantt, Cx. J. 


This action was brought by plaintiffs in error against 
defendants upon a note given by them fora “ Russell ” 
reaper and mower in 1873. A large amount of imma- 
terial testimony was introduced on the trial; but it is 
only necessary to refer to the following facts in the case. 

James Fenlon, of Council Bluffs, was the general 
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agent for the plaintiffs in Nebraska, and he appointed 
C. F. Mewis and Brother, at Wisner, Nebraska, to sell 
machines. The agents, Mewis and Brother, sold a ma- 
chine to the defendants, for which the note in suit was 
givenin part payment. It worked badly and frequently 
broke down. One of these agents was present on the 
second day the defendants tried to use it, and he attend- 
ed several times afterwards, endeavoring to put the ma- 
chine in working order, but he failed to succeed, and 
after a few days trial, without success, he told the de- 
' fendants to return the machine. They did return it, and 
it was accepted by the agents, who then loaned to the 
defendants a Johnson harvester to cut their grain that 
season. The machine was warranted, but W. Wohler, 
one of the defendants, testifies that the warranty given 
to defendants was burnt; and August Mewis, one of the 
agents, testifies that the warranty was printed in a pam- 
phlet of Russell & Co., and that the machine was war- 
ranted to do good work, and if it failed in this respect it 
should be replaced by another, or be taken back and the 
money or notes be refunded. He further testified that 
by letter he corresponded with Russel] & Co. and James 
Fenlon in regard to the machine the defendants re- 
turned, and received replies from them, and that Russell 
& Co., in their reply, stated they would send a man from 
their shop to put the machine in order, but did not doso. 

The plaintiffs’ counsel objected to this parol evidence 
in respect to these letters. The proofs, however, show 
that these letters were produced by the agent as a wit- 
ness in the case of Russell & Co. v. Higgondon betore 
the probate court, and were left in that court, and that 
he never saw them afterwards. E. N. Sweet, the pro- 
bate judge at the time, also testifies that Mewis pro- 
duced the letters as a witness in that trial, and that they 
were not returned to him. Sweet further says that he 
has examined the files in the case of Fussell & Co. v. 
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Higgondon, and could not find the letters. Under the 
rule laid down in Jfinor v. Tillotson, 7 Peters, 101, this 
was suflicient proof to let in the secondary evidence. 

We think that, under the circumstances shown by the 
facts in this case, the failure of the plaintiffs to put the 
reaper in good working order, or to replace it with a 
good machine, must be taken asa full acquiescence on 
their part in the acts of their agents; and that the re- 
turn of the machine by the defendants, and its aecept- 
ance by the agents, was a rescission of the sale to the de- 
fendants, and thereupon they became entitled to the 
return of their notes. And as this conclusion is decisive 
of the case, it is unnecessary to discuss other questions 
raised upon the argument. 

The judgment of the court below must be 


AFFIRMED. 


Srats or Nepraska, EX REL. Lawrence Fossrur, v. J. R. 
WEBSTER, COUNTY JUDGE. 


1. Naturalization of Aliens. <A court without any clerk, dis- 
tinct from the judge of such court, is not a court “having a 
clerk” within the meaning of section 2165 of the Revised Stat- 
utes of the United States, providing for the naturalization of 
aliens, and such court is not competent to naturalize aliens. 


2. County Courts: APPOINTMENT OF CLERKS. The act passed 
February 15, 1877, by the legislature of Nebraska, does not con- 
fer any authority, either express or implied, for the appoint 
ment of a clerk for the county judge. 


OnriGInaL application for mandamus. 
G. M. Lambertson, for the relator. 


1. The county court is a court of record and, except 
in real actions, has a general jurisdiction, but limited. 


o 
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The county court has a seal, as the 20th section of the 
probate act requires all writs to be sealed, which is all 
the statutory requirement for the district court to have 
aseal. (Civil Code, § 64.) 

2. The only remaining requirement is, that only such 
courts of record as have a clerk are vested with the 
power to act in matters of naturalization. Upon this 
requirement we say: /irst. That the appointment of a 
clerk is a power incident to and inherent in a court of 
record as such, if there is no statute making provision for 
his appointment or election otherwise, and the failure of 
the legislature to provide the compensation does not de- 
prive the court of power to make such appointment. 
Second. It is shown by the application that under the 
act of 1877, page 215, the county commissioners may 
authorize the employment of assistance, and that in 
Lancaster county they have authorized the employment 
of a clerk in the county court. Third. It is further 
shown that, pursuant to its general powers in that behalf, 
and the special authority of the commissioners under 
the act of 1877, the court has appointed a clerk, who is 
acting as such officer. 

3. The court therefore has jurisdiction in matters of 
naturalization. Lx parte Gladhill,8 Met., 168, 171. 
Dale v. Irwin, T8 Tll., 170, 188. People v. MeGowan, 
77 Il1., 644, 647, 652. People v. Pease, 30 Barbour, 588, 
600, 605. In re Smith (opinion by Judge McLean) cited 
30 Barb., 608; and 77 Il, 657. State v. Whittemore, 50 
New Hamp., 245. dn re Martin Conner, 39 Cal., 98. 
Ex parte Burkhardt, 16 Texas, 471. Robbins v. Du- 
rell, 1 Idaho, 50. 


E. EF. Brown, for the respondent. 


No brief on file. 
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Gant, Ca. J. 


This is a motion for a peremptory writ of mandamus, 
to be directed to the defendant, county judge of Lancas- 
ter county, “commanding hiin to allow the making and 
filing the declaration of intention of the relator to be- 
come a citizen of the United States.” The question in 
the case is, whether the county court is competent to 
receive an alien’s preliminary declaration to become a 
citizen. 

Section 2165 of the Revised Statutes of the United 
States provides that an alien who desires to become a 
citizen of the United States “shall declare on oath before 
a circuit or district judge of the United States, or a dis- 
trict or supreme court of the territories, or a court of 
record of any of the states, having common law jurisdic- 
tion and a seal and a clerk,” ete. Under this law the 
essential requisites to confer jurisdiction in such case 
upon a state court are, that it must have common law 
jurisdiction, a seal, and a clerk. 

It may be conceded that the county courts of our state 
have common law jurisdiction to some extent, and a seal; 
but has it a subordinate officer known in law as the clerk 
of a court, and within the meaning of the act of con- 
gress? Several authorities were referred to by counsel 
of the relator in support of the motion, but in each of 
those cases the only question raised and discussed 
seemed to be whether the court had common law juris- 
.diction in the sense in which the term is employed in 
the act of congress, and no point seems to have been 
made in reference to a clerk of the court. 

In Ex parte Conner, 39 Cal., 98, it appears that the 
“county courts are courts of record, having seals and 
clerks,” and the only question in the case was “ whether 
they have common law jurisdiction in the sensein which 
that term is employed in the act of congress.” 
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In People v. McGowan, 77 Ill., 647, it appears that 
the court in which the declaration was filed was “a 
court of record having a seal and a clerk, and was given 
all the powers, was to perform all the duties, and be 
subject to the restrictions of courts of record as such, 
according to the provisions of the laws of the state.” 

But in Lz parte Gladhill, 8 Met., 171, which seemed 
to be most relied on by relator’s counsel, Suaw, C. J., 
remarked that “it might be urged that the act of con 
gress intended to limit the power to a court having a 
separate recording officer whose act should authenticate 
its doings, and that the signature of a separate officer 
might add something to the credit due to an authenti- 
cated transcript. On the other hand it might be urged 
with some plausibility that if the judge is specially 
vested by law with the clerical authority, the court has a 
clerk within the letter and equity of the statute.” 
These remarks are in the nature of suggestions in the 
case, and cannot be said to be even dicta, and therefore 
cannot have any force asauthority. But the judge further 
says, that in that case “the doubt is removed by the act 
of 1838, which provides that the justice of the police 
court shotild have a clerk, who shall be sworn * * * 
who is a separate and independent officer.” 

But in the State v. Whittemore, 50 N. H., 251, the 
question raised in the case at bar was directly involved, 
and in this case it was held that a court without any 
clerk, distinct from the judge of such court, is not a court 
“having a clerk” within the meaning of the act of con- 
gress, and that such court is not competent under the 
act of congress to naturalize aliens. Ssorg, J., who de- 
livered the opinion of the court, cites the case of Mich- 
ael Cregg, 2 Curtis, C. C. R., 98, which is to the same 
effect, and was decided by Judges Curtis and Sprague 
in the United States circuit court for the district of 
Massachusetts in October, 1854. 
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Judge Curtis, in his opinion in the latter case, says 
that a court “in which the justice was the recording ofti- 
cer was not a court having a clerk within the meaning 
of the act of congress. Certainly it does not come with- 
in the terms of that act, which clearly imply that there 
may be courts of record having a seal and common law 
jurisdiction, but no clerk, and that such courts are not 
included by the act. * * * When the act speaks of 
courts of record it speaks of courts whose proceedings 
are duly recorded by authorized persons; and where it 
says ‘having a clerk,’ it superadds the requirement that 
those proceedings shall be recorded by one of those offi- 
cers. Unless the act be so construed, the requirement 
of a clerk would have no meaning. The act would have 
the same construction as if it were stricken out, because 
the words ‘court of record’ would convey with them the 
necessity of having the proceedings recorded by some 
one by authority of law. Nor do we consider it a vain 
and useless precaution to confine the power to natural- 
ize aliens to courts in which one of those officers is 
found.” * 

It was, however, contended by relator’s counsel that 
under the act of February 15, 1877, the county comuis- 
sioners of Lancaster county were authorized to and did 
furnish the county judge with a clerk or assistant. 
This act is entitled ‘“‘an act to regulate the fees of 
county judges, county clerks, sheriffs, and county treas- 
urers.”” It provides that where the fees of each county 
judge and county clerk shall in the aggregate exceed 
fifteen hundred dollars, and when the fees of each 
sheriff and county treasurer shall exceed two thousand 
dollars per year, such officers shall pay such excess 
into the treasury of the county in which they hold 
their respective offices; and then follows a provision 
which enables the county commissioners, under certain 
circumstances, to furnish the county treasurer with nec- 
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essary clerks or assistants, the sheriff with necessary jail 
guard and one deputy, and the county clerk with one 
deputy; and by a second proviso, that, under certain 
other circumstances, these officers may have “ assistants 
or deputies” if the “county commissioners shall, upon 
application, have found the same to be necessary,” but 
nowhere in this act is there any authority given, either 
express or implied, for the appointment of a clerk for 
the county judge. And as no authority is given for the 
appointment of a clerk for the county judge, it is not 
necessary to express any opinion upon the question 
whether, under the provision of the constitution, which 
declares that “no bill shall contain more than one sub- 
ject, and the same shall be clearly expressed in its title” 
—that portion of the act authorizing the appointment 
of clerks, deputies, and assistants can have any ‘force 
under the title of the act, which is restricted to the 
regulation of the fees of the several officers thercin named. 

In our opinion the county court has no jurisdiction 
over applications for naturalization of aliens, and there- 


fore the writ of mandamus must be 
Dent. 


M. K. Cienpennine ET AL., PLAINTIFFS IN ERROR, Y. 
Crawrorp & McLauGuuin, DEFENDANTS IN ERROR. 


Appeals from Justices of the Peace. The statute specially 
provides that a judgment given in the absence of « party, sued 
and served with process in a justice’s court, may be set aside, 
and a trial had in which the defendant can set up all his de- 
fenses; and in such case an appeal will not lie to the district 
court until after the proper motion shall have been made to set 
aside such judgment. 


Error to the district court for Cuming county. Tried 
below before VALENTINE, J. 
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. &. F. Stevenson, for plaintiff in error, cited Wood v. 
O° Ferral, 19 Ohio State, 427. 


Crawford & McLaughlin, pro se, cited Ruddick v. 
Vail, 7 Iowa, 44. Brayton v. County of Delaware, 16 
Iowa, 44.  Trullenger v. Todd, 5 Oregon, 36. Long v. 
Sharp, Id., 488. Garnet v. Rodger, 52 Missouri, 41. 
Sample v. Gilbert, 46 Ind., 444. 


Gantt, Cu. J. 


The defendants in error sued the plaintiffs in a jus- 
tice’s court on account for -professional services, etc. 
They were served with process, and failed to appear at 
the return day of the summons; the cause was tried 
and judgment was given in conformity with the bill of 
particulars and the proofs. The plaintiffs in error ap- 
pealed to the district court, and on motion the appeal was 
dismissed. The only question in the case is, whether an 
appeal from the judgment of a justice of the peace will 
lie to the district court in a case where the defendant 
disregards the process and fails to appear at the return 
day of the summons. 

Section 1006 of the civil code provides, that “in all 
cases, not otherwise provided for by law, either party 
may appeal from the final judgment of any justice of 
tle peace to the district court of the county where the 
judgment was rendered.” But section 1001 specially 
provides, that “when a judgment shall have been ren- 
dered against a defendant in his absence, the same may 
be set aside upon the following conditions: 

“ First. That his motion be made withiu ten days after 
such judgment was entered. 

“Second. That he pay or confess judgment for the 
costs awarded against him. 

“ Third. That he notify in writing the opposite party, 
his agent, or attorney, or cause the same to be done, of 
the opening of such judgment, and of the time and place 
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of trial, at least five days before the time, if the party 
reside in the county, and if he is not a resident of the 
county, by leaving a written notice thereof at the office 
of the justice ten days before the trial.”” Hence, where 
judgment is given in the absence of the party sued and 
served with process, it is “specially provided” that, 
upon certain conditions, the judgment may be set aside 
and a trial had in which he can set up all his defenses. 
This statutory provision gives the party a complete 
reinedy, in such case, in the justice’s court, and does not 
deny him the right of an appeal after he shall have made 
his defense to the action in that court. 

It seems clearly to be the legislative intent that ac- 
tions in justice’s courts must be tried upon the merits 
of both the claim of the one party and the defense of 
the other, before an appeal shall be taken to the district 
court; and this rule seems to be reasonable and just, for 
where the law establishes the court in which a party 
shall bring his action, the adverse party should not be 
allowed to disregard the process of such conrt, and then 
select the forum of his own choice in which the cause 
shall be first tried upon the merits of the case. If such 
a practice were permitted, it would defeat the main ob- 
ject for which the justice’s courts were established, 
namely, the trial and disposal of causes or controversies 
with the least possible expense to the parties, where the 
amount involved does not exceed one hundred dollars. 
In the following cases it has been held that if a party is 
duly summoned and fails to appear and set up his de- 
fense, an appeal will not lie to the district court. Bray- 
ton v. County of Delaware, 16 lowa, 441. Zrullenger v. 
Todd, 5 Oregon, 36. Long v. Sharp, 5 Id., 438. See 
‘Garnet v. Rodgers, 52 Mo., 145. Sample v. Gilbert, 46 
Ind., 444. 

The judgment of the court below is affirmed. 


JUDGMENT AFFIRMED, 
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C. E. Lewis, eLarntrrr In ERROR, Vv. J. WATRUS, 
DEFENDANT IN ERROR. 


1. Judgmentin Probate Court. In the probate court a “judg- 
ment decreed in favor f plaintiff in the sum of, principal $174.70, 
interest 85 cents, judgment $175.55,” and costs $9.30, is a final 
determination of the rights of the parties in the action, and 
though untechnical in form, is sufficient as the entry of a judg- 
ment. 


2. Practice: APPEALS TO DisTRIcT couRT. If the district court 
has no jurisdiction of an appeal case, it is error torender a final 
judgment, or judgment for costs; and when the district court 
has jurisdiction in such case, and a jury has been called, and 
the evidence of the partics has been given to the jury, it is error 
to discharge the jury and to render a final judgment by the 
court in such case. 


Error to the district court for Fillmore county. Tried 
below before Weaver, J. 


Brown & Marshall, for plaintiff in error. 


I. The judgment rendered in the court below was a 
good and valid judgment. Thestatement in the docket 
that judgment was rendered in favor of the plaintiff, 
there being but one defendant, sufficiently shows that 
judgment was rendered against the defendant. Aldrich 
v. Maitland, 4 Mich., 205 Fish v. Everson, 44N. ¥Y., 
367. Story v. Kimball, 6 Verm., 541. Little v. Bid- 
well, 27 Texas, 688. Finnagan v. Manchester, 12 lowa, 
521. Leggett v. Wall, 2 A. K. Marsh, 149. Brooks v. 
Ratcliffe, 11 Iredell, N. C., 321. Freeman on Judg- 
ments, Secs. 46 to 55. 


II. This same motion had once been made and over- 
ruled two years before the motion in question was filed. 
The defendant had treated the judgment entered, as a 
valid judgment, by taking an appeal and filing a bond, 
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in which he recites that a judgment had been rendered 
by which he felt aggrieved, ete. By this recital the de- 
fendant is estopped from saying now that there was no 
judgment. To hold otherwise might enable the defend- 
ant, as in this case, to perpetuate a great fraud. The 
plaintiff obtained a judgment. The defendant recog- 
nized it as such and appealed from it, thus arresting pro- 
ceedings until the defendant removes all his property 
out of the state, then dismisses the appeal, and leaves 
the plaintiff without remedy. We think it is not the 
intention of the law to assist parties in perpetrating 
frauds of this kind. Again, this was an action to re- 
cover more than $100, and an appeal and trial de novo, 
and the court had jurisdiction, even if there had been 
no judgment in the court below, as the action could 
have been originally commenced in the district court. 


III. If there was no judgment in the court below, 
and it was absolutely essential that there be one, the dis- 
trict court should have sent the cause back to the lower 
court, with orders to the lower court to complete the 
judgment. In any view it was.error to dismiss the case, 
and charge the costs to the plaintiff. 


No appearance for defendant in error. 
Ganrt, Cu. J. 


This action was originally commenced in the probate 
court, upon a promissory note not negotiable. On the 
seventh of June, 1873, defendant filed an appeal bond, 
and on the thirtieth of January, 1874, he filed his tran- 
script and appeal in the district court. At the May 
term (1874) the case was continued, and at the May 
term (1873) defendant filed his motion to strike the pa- 
pers from the files, on the ground that no judgment was 
rendered in the case in the probate court. This motion 
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was overruled and the defendant filed his answer, and 
afterwards he filed an amended answer. At the June 
term (1876), upon affidavit of defendant, the cause was 
continued, and at the June term (1877) a jury was im- 
paneled in the case and the parties proceeded with the 
trial of the cause; but after each party had introduced 
all his testimony the defendant then filed another mo- 
tion to dismiss the appeal for want of jurisdiction, on 
the ground that there was no judgment to appeal from. 
The jury was discharged, the appeal was dismissed; and 
the court rendered judgment, as follows: ‘It is there- 
fore considered and adjudged that this cause of action 
be and the same is hereby dismissed, and that the de- 
fendant, John Watrus, go hence without day and have 
and recover of the plaintiff the costs of this action taxed 
at ——.” 

We think the court erred in dismissing the appeal, 
and also in rendering a final judgment on the merits of 
the case and for costs in favor of the defendant. The 
code defines “a judgment to be the final determination 
of the rights of the parties in an action ”’—§ 428. The 
judgment rendered by the probate court is very infor- 
mal, but it is “a judgment decreed in favor of plaintiff 
in the sum of, principal, $174.70; interest, 85 cents. 
Judgment, $175.55,” and costs, $9.30. Though the 
language is untechnical, still it seems pretty clearly to 
be a “final determination of the rights of the parties to 
the action.” 

Freeman on Judg., § 47, says in respect of a judgment 
in these interior courts that “if it corresponds with the 
definition of a judgment as established by the code, if it 
appears to have been intended by some competent tribunal 
as the determination of the rights of the parties to an 
action, and shows in intelligent language the relief 
granted, its claim to contidence will not be lessened by 
want of technical form nor by the absence of language 
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commonly deemed especially appropriate to formal 
judicial records;”? and in § 57 the words “J give judg- 
ment’ was held good, and the language, “whereupon 
the court orders that plaintiff pay the costs of suit, and 
that execution issue therefor, in a record showing the 
trial by a jury and a verdict for the defendant, though 
not in technical language, was held sufficient to consti- 
tute a valid judgment;” and the author quotes from 
Taylor v. Runyan, 3 Clarke, 474, this language of the 
court: “ We would not hesitate to enforce a judgment 
because ‘decreed’ or ‘resolved ’ was used instead of con- 
sidered.” 

In Minkhart v. Hankler, 19 Tl, 47, it is said thas 
“no judgment will be reversed for the use of inappro- 
priate or untechnical words.”? Freeman on Judg., § 55. 

In Fish v. E’merson, 44 N.Y., 376, the judgment was 
in form substantially as the one in the case at bar, and 
was held sutfticient as the entry of a judgment. 

Again, if the court had jurisdiction of the case then it 
erred in discharging the jury and in rendering a final 
judgment on the merits of the case; and if the court had 
no jurisdiction of the case then it had no power-to ren- 
der a final judgment, or judgment for costs. Burke v. 
Jackson, 22 Ohio St., 268. Hence, in any view in 
which the case may be considered, there is error in the 
record, and the judgment of the court below must be re- 
versed, the appeal must be reinstated, and the case be 
proceeded with to trial. 


JUULGMENT ACCORDINGLY. 
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Omana Horse Rattway Company, PLAINTIFF IN ERROR, 
vy. Mary J. DooxirrLy, DEFENDANT IN ERROR. 


1. Negligence. Where the carelessness of the plaintiff, as well 
as that of the defendant, operates dzrectly to produce the injury 
complained of, the plaintiff is not entitled to recover; but in 
cases of mutual negligence the plaintiff is entitled to recover, 
unless he might, by the exercise of ordinary care, have avoided 
the consequences of the defendant’s negligence. 


+ Married Women. A married woman may, while married, 
maintain an action in her own name for any matter in rclation 
to her separate estate or business, or for injuries to her person. 


Erxkor to the district court for Douglas county. 
Tried below before Savage, J. The opinion states the 
facts of the case. . 


Georgs E'. Pritchett, for plaintiff in error. 


I. Ney,ligence cannot be presumed, but must be 
proved. Shearman & Redfield on Negligence, Sec. 12. 
To get out of a car while in motion is negligence. Lw- 
cas v. Taunters R. R. Co., 6 Gray, 64. Riding on the 
platform is nogligence. Higgins v. NV. ¥., ete, R. RP. 
Co., 2 Bosw., 182. There are no degrees in negligence; 
for, whether it be great or small, if it can be seen that 
in any measure without it the injury would not have 
happened, there can be no recovery. Baxter v. 2d Ave. 
Rk. &. Co., 8 Robt., 510; 4 Robt.,377. 1 Sweeney, 208; 
86 N. Y., 135. Where an injury has been sustained, 
and both parties are in faultin respect to it, and no design 
is imputable to the defendant, the true test of his lia- 
bility is, could the injury have been avoided by ordinary 
care on the plaintiff’s part? If it could, he must bear 
it; he cannot avail himself of the other party’s negli- 
gence. Brooks v. B. d& N. F. I. Co., 25 Barb., 600. 
Where there is no conflict as to the facts, the question 

33 
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as to whether there was negligence is a question of law 
for the court. Solomon v. Central Park, éc., R. BR. 1 
Sweeny, 298.- Gonzales v. NV. Y. d H.R. R38 N. 
Y., 440. Thrings v. Central Park R. Co.,7 Robdt., 616. 
Lewis v. Baltimore & Ohio R. R., 18 Am. L. Register, 
284. ; 


Redick d& Connell, for defendant in error, cited: 
Poulin v. Broadway and Ith Avenue Railroad Co., 61 
N. Y., 621. Mulhado v. B.C. R. R. C., 30 N. Y., 370. 
Nichols v. Sixth Avenue R. BR. Co., 38 N. Y., 181. 
Keating v. N. ¥.C. RB. BR. Co., 49 N. Y., 673. Colt v. 
Siath Avenue FR. 2. Co., 49 N. Y., 671. 


Maxwett, Cu. J. 


The plaintiff in error is @ corporation operating a 
horse railway for the transportation of passengers in the 
city of Omaha. The defendant in error brought an ac- 
tion in the district court of Douglas county against the 
plaintiff herein, to recover damages for personal injuries 
claimed to have been sustained by her, while a passen- 
ger on one of plaintiff’s cars, on the night of November 
17, 1875, through the negligence of the driver. On the 
trial of the cause a verdict was rendered in favor of the 
defendant in error for the sum of $4,950. A motion for 
a new trial having been overruled, judgment was ren- 
dered in favor of the defendant herein for the amonnt of 
the verdict. The plaintiff in error brings the cause into 
this court by petition in error. 

The errors relied upon are: /irst. That the evidence 
fails to show negligence on the part of the plaintiff, or 
its agent, the driver of the car. Second. That the de- 
fendant was guilty of contributory negligence. Third. 
That the court erred in refusing to give certain instruc- 
tions to the jury. Fourth. That the damages are exces- 
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sive, and not warranted by the testimony. 7th. That 
the defendant was erroneously permitted to maintain the 
action in her own name. 

It appears from the testimony that the night of No- 
vember 17, 1875, was very dark, that the defendant en- 
tered the car near the north end of the track, and 
requested the driver to stop at the west crossing of Sev- 
enteenth street and Capital avenue. She also stated to 
Shelby, a passenger in the car, that she wished to leave 
the car at the place heretofore designated, and he prom- 
ised to ring the bell at the proper place for the car to 
stop. The defendant sat in the forward end of the car, 
and about the time that it reached the point designated 
she again requested the driver to stop the car at the 
west crossing; at this time Shelby rang the bell. She 
immediately went to the rear end of the car and stood 
at the door, or went out upon the step, waiting for the 
car to stop. The car came to a full stop for a moment, 
about twelve feet east of the west crossing, and as the 
defendant was in the act of stepping off, suddenly started 
forward, throwing the defendant violently against the 
step of the car, fracturing two of her ribs and inflicting 
serious and permanent injuries on her. 

There is some conflict in the testimony, and the de- 
fendant is clearly mistaken in stating that at the time 
she requested the driver to stop, she saw the light from 
the east side of the basement of the Presbyterian church. 
But this mistake could only affect her credibility before 
the jury, and is not claimed to have been willful mis- 
representation. 

Mr. Shelby, called as a witness for the defendant, tes- 
tifies that he must have rang the bell forty or fifty feet 
west of the west crossing. 

The driver of the car states in his testimony that at 
the time the bell rang he was very near the west cross- 
ing, and was too near to attempt to stop there, and was 
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making for the next crossing. He also stated that he 
could stop the car on that grade in ten or twelve feet. 

It appears that the grade at this point is about one 
hundred and fifty feet to the mile, and the plaintiff’s 
theory is, that the driver did not attempt to stop the car 
at the west crossing; but being unable after receiving 
the signal to stop there, he was passing on to the east 
crossing before stupping, and that the temporary stop- 
page near the west crossing was caused by the brakes 
catching the wheels, and was not caused by the driver 
endeavoring to stop the car. This defense, if fully 
established, would exonerate the plaintiff from liability. 
But the question, whether the car stopped at the point 
designated or not, is purely one of fact, and, there being 
a conflict of testimony on that point, was for the jury 
alone to determine. It is somewhat remarkable, how- 
ever, if the plaintiff’s theory be true, that no attempt 
was made to stop the car as requested, and no satisfac- 
tory reason given for the failure to do so. Aftera care- 
ful examination of the testimony it is apparent that 
there is a clear preponderance of testimony showing that 
the car was stopped for the purpose of permitting the 
defendant to alight from the same; and the preponder- 
ance of testimony upon that point disposes of the second 
objection raised by the plaintiff. 

The plaintiff asked the court to give the following in- 
struction, which was refused, and which is assigned 
for error: “If the jury believe that plaintiff got up from 
her seat in the car while it was in motion, and walked 
to the door and out upon the step of the car while it was 
in motion, and before it had been stopped by the driver, 
such act is negligent on her part, and she cannot recover 
in this action, no matter how negligent the driver was, 
unless he acted willfully.” 

In support of this instruction we are referred, among 
other cases, to that of the P.,/. W. & Ch. Railway Co. 
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v. Krichbaum’s administrator, 24 Ohio State, 119, in 
which it was held that, where the carelessness of the 
plaintiff, as well as that of the defendant, operated di- 
rectly to produce the injury complained ‘of, the plaintiff 
has no right to recover. 

In the case of the C. C.&C. R. R. Co. v. Cranford, 
24 Ohio State, 638, the court, after stating what ordi- 
nary prudence requires of a person before attempting to 
cross a known railroad track, say: ‘“ The rule, as above 
stated, does not preclude a recovery in all cases where 
‘the injured party omits to employ his senses to discover 
and avoid injury, even though the omission may be re- 
garded as negligent; but only in those cases where the 
omission contributes to the injury.” 

The defendant’s negligence is of no consequence, if it 
did not contribute to bring upon her the injury of which 
she complains, Savage v. Com. Fa. Ins. Co., 36 N. Y., 
655. Morrison v. Gen. St. Nov. Co., 8 Exch., 7338. 
Norris v. Litchfield, 35 N. H., 271. Alger v. Lowell, 
8 Allen, 402. Churchill v. Rosebeck, 13 Conn., 369. 

The law is thus stated by an able court: “ Although 
there may have been negligence on the part of the 
plaintiff, yet unless he might by the exercise of ordi- 
nary care have avoided the consequences of the defend- 
ant’s negligence, he is entitled to recover.” C.C. &C. 
R. R. Co. v. Crawford, 24 Ohio State, 688. Timmons 
v. Central Ohio R. R.Co., 6 Ohio State, 103. 

This in our view is a correct exposition of the law. 
The injured party is not guilty of contributory negli- 
gence where he could not, by the exercise of due care, 
have avoided the consequences of another’s carelessness. 
The instruction asked by the plaintiff asswmes that the 
defendant was guilty of contributory negligence, even if 
the act had not in the slightest degree contributed to the 
accident. The instruction was therefore properly refused. 

The first instruction asked by the plaintiff had already 
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been given by the court, and it was not error to refuse 
to repeat it. . 

It is claimed that the damages are excessive. Since 
the case has been pending in this court the defendant 
has filed a remititur for the sum of fifty dollars, 
for the amount of the physician’s account, for his ser- 
vices in waiting upon the defendant. But one physi- 
cian was called as an expert, and hz by the defendant, to 
testify to the character of the defendant’s injuries. If 
these injuries were not regarded as being permanent in 
their nature it is somewhat remarkable that on the trial 
of the cause in the city of Omaha, with a number of 
skillful physicians at hand, none were called by the 
plaintiff to show the character of the injuries. The 
verdict, although fora greater sum than would have been 
allowed by the court, is not so disproportionate to the 
character of the injuries proved as to authorize the in- 
terference of the court to set it aside on the ground 
that it is excessive. 

It is claimed that the defendant being a married woman 
cannot maintain the action in her own name. Section 
three of the act relating to the rights of married women, 
approved March 1, 1871, provides: “That a woman 
may, while married, sue and be sued in the same man- 
ner as if she were unmarried.’ It is said that thissim- 
ply gives her a right of action in reference to her sepa- 
rate estate, and does not extend to injuries to her per- 
son. We cannot give so narrow a construction to the 
law. A wife may maintain an action in her own name, 
in all matters relating to her separate estate. If carry- 
ing on any trade or business she may maintain an ac- 
tion for her personal earnings, or the proceeds of her 
business, and she may maintain an action for an injury 
to her person. In Pope v. Hooper, 6 Neb., 187, it ie 
held that the act of 1871 wholly removed the common 
law disability of married women. 
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After a careful examination of the entire case we find 
no error to justify a reversal of the judgment. The judg- 
ment of the district court is therefore atlirmed. 


JUDGMENT AFFIRMED. 


Buruineron anp Missourt River Raitroap Company, 
APPELLEE, v. THE Boarp or Cornty CoMMISSIONERS OF 
York County ET AL., APPELLANTS. 


1. Taxes: LEvy or. The power to levy a tax must be clearly 
and distinctly given by law, and if the limits fixed by the stat- 
ute are transcended by levying a sum.in excess of that author- 
ized by law, such excess may affect titles acquired by a sale of 
the property for such illegal tax. But this wili not excuse a 
party praying for an injunction from tendering the amount of 
taxes justly due from him. 


2. INJUNCTION. If a portion of a tax is legal and a por. 
tion illegal, if the legal can be separated from the illegal, an 
injunction will not be granted 4o restrain the collection of the 
entire tax. 

8. : CONSTRUCTION OF STATUTE: SCHOOL TAXES. The act 


approved February 19, 1875, to amend section 31 and other sec- 
tions of the school law, limits the amount of school dis- 
trict taxes for all purposes to twenty-five mills on the dollar on 
‘he assessed valuation of the property of a school district. 


4. Bleading: pPrririon. Where there is an omission to state a 
material fact in a petition, one necessary to show a cause of ac- 
tion, the presumption is that it docs not exist. 


6. Land Road Tax. Where a land road tax of $4.00 per quarter 
seclion for the year 1875 was levied before the constitution 
took effect—Held, that such taxes were valid, being expressly 
excepted from the provisions of the constitution. 


Apres from a decree rendered in the district court 
for York county, enjoining the collection of taxes to 
pay interest on county bonds, and taxes to pay school 
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bonds issued by several districts of the county, all of 
which were levied on lands belonging to plaintiff. The 
court below made the injunction perpetual, and detend- 
ants appealed. 


Edward Bates, for appellant. 


I. If in this levy to pay interest on bonded indebted- 
ness, there should be found some excess, this will not 
vitiate the whole tax—the good can be séparated from 
the bad by computation. Frazer v. Seibern, 16 O. 
St., 615. Obryne v. Mayor Savannah, 41 Ga., 331. 
O'Kane v. Treat, 25 Til., 458. Brisco v. Allison, 48 
Ill., 291. Crty of Ottawa v. Barney, 10 Kan., 270. 
State v. Allen, 43 Ill, 456. Allen v. Peoria R. R. Co., 
44 Ill, 85. People v. Nichols, 49 Ill., 517. Colman v. 
Anderson, 10 Mass.,104. State v. McClurg, 3 Dutch., 
258. Swinney v. Beard, 71 Ill., 27, 92. Jones v. Sew- 
ard Co., 5 Neb., 561. 


Il. Irregularities do not vitiate taxes in courts of 
equity. City of Lawrence v. Killam, 11 Kan., 499. 
Mia v. People, 72 Ill. 241. Swiney v. Beard, 71 lll, 
27. Cooley on Taxation, 219, 220. State v. Allen, 43 
IL, 456. Kansas Pacific Railway v. Russell, 8 Kan., 
558. 


III. There is a radical distinction between this ac- 
tion brought to enjoin a tax and a case at law brought by 
ejectment, where the land of a citizen has been sold for 
tax. In this, he who “asks equity must do equity.” 
But at law, where a party is divested of his property, it 
must be by “due process,” and a strict compliance with 
all the provisions of the law—is a prerequisite. Also, 
after a sale, where there is an illegal excess after the 
land is sold, it is too late to separate the good tax from 
the bad. Frazer v. Seiburn, 16 Ohio &t., 545. 
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T. M. Marquett, for appellee. 


I. There can be no implied power to levy taxes. 
Those who levy taxes must show a law expressly em- 
powering them to levy the same. State v. Shortridge, 
56 Mo., 126 and 130. 

1. The power to levy taxes must be clearly and ex- 
pressly given. Carrollton Co. v. United States, 18 
Wallace, 71. Cooley on Taxation, 244, 253, note 2. 
May v. Cincinnati, ¥ Ohio State, 268. 

2. There must be distinct legislative authority for 
every tax that is levied. Vorris v. Russell, 5 Cal., 250, 

3. The act of 1875, page 169, makes it the duty of 
the auditor to determine just what taxes were due on 
registered bonds, and the clerk could only levy taxes for 
that amount. 


II. The county commissioners have no power to levy 
a tax for registered bonds when the auditor has made 
the proper certificate as to the amount to be levied to 
pay interest on same. For the reasons, 

1. That the act of 1875, which is repugnant to the 
act which empowers the county commissioners to levy 
taxes for registered bonds, repeals the same. Welsonv. 
0. dé M. R. R. Co., 64 Tl., 542, 578. Somerset Road, 
74 Penn. St., 63. Peoplev. Van Nort, 64 Barb., 205. 

2. The certificate of the auditor in reference to re- 
gistered county bonds is jurisdictional. Matteson v. 
The Town of Rosendale, 37 Wis., 254. Blackwell on 
Tax Titles, 185. Wall v. Zrumbull, 16 Mich., 234. 33 
Mich., 126-203. 50 N. Y., 502. 17 Mich. 437. 41 
Iowa, 153. 

3. A tax must be levied by the officers designated by 
law. Cooley on Taxation, 216-217. Munson v. Miller, 
66 Ill., 383 Darhy v. Gun, 50 Ill., 428. Blackwell 
on Tax Titles. Flach v. Hughes, 67 Ill., 384-387. 
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III. The only tax that the commissioners had a 
right to levy to pay interest on bonds was for the 
$4,400. Funding bonds being thus limited, they in vio- 
lation of law assumed that the bonded indebtedness of 
the county was $138,000, and levied a tax to pay inter- 
est on the same of $15,069.54, when they had only power 
to levy a tax to pay interest on $4,400. There is no 
law for this levy. Cumberland County v. Webster, 53 
Ill., 141. For the sake of argument admit that the 
county commissioners had a right to put a levy of 
$4,400; the blending of this lawful tax with the unlaw- 
ful levy of $11,009, makes the whole levy void. Ldwards 
v. Taliafero, 34 Mich. 15. Freeland v. Hastings, 10 
Allen, 589. Cooley on Taxation, 295. Ferton v. Feller, 
33 Mich., 199. To hold otherwise would be to let the 
court levy a tax. 


Maxwett, Cu. J. 


This cause is brought here on appeal from the decree 
of the district court of York county. 

The first ground of complaint set forth in the plain- 
tiffs petition is in respect of the following action of the 
board of county commissioners, namely: “ The board 
upon examination finds the indebtedness of York county 
as follows: Bonded indebtedness, $138,000. * * * 
And the board thereupon levied the following sinking 
fund taxes, to-wit: To pay interest on bonded indebted- 
ness, fourteen mills on the dollar.” 

The plaintiff, after stating at an unnecessary length 
the facts and history of the action of the board in regard 
to the levy of the tax, complains that the levy of four- 
teen mills, so made by the board, to pay interest on 
bonded indebtedness of the county was without any au- 
thority of law whatever, and submits that the same is 
void. 
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It is admitted that of the $138,000 bonded debt for 
which the levy of fourteen mill tax was levied, forty 
seven thousand dollars was never issued, and to that ex- 
tent there was no bonded debt of the county, and the 
levy was void. 

It is further admitted that forty-seven thousand dol- 
lars of the remainder consists of bonds issued to the 
Midland Pacific R. R. Co., and that these bonds were 
registered in the office of the state auditor as provided 
and required by the act of February 25, 1875; and the 
evidence shows that in compliance with the require- 
ments of the statute, on the 14th of June, 1875, the 
state auditor certified to the county clerk the amount of 
sinking fund and interest necessary for the next suc- 
ceeding year to pay interest upon said bonds. 

The important question now is: Has the board of 
county commissioners authority to levy the tax to pay 
the interest upon and to create a sinking fund for the 
redemption of bonds, so registered in the office of the 
state auditor? 

Cooley in his work on Taxation (256), says: “Itisa 
familiar rule that in the execution of the power to tax, 
the municipalities must confine themselves closely with- 
in the power conferred,’ and “that the provisions of 
the statute must bé strictly pursued.” See the large 
number of authorities he refers to. The proposition 
will not be controverted, that it isabsolutely essential to 
valid taxation that the taxing officers must be able to 
show legislative authority for every levy of taxes. 
Cooley Const. Lim., 517-518. Clark v. Davenport, 14 
Towa, 494. Burlington v. Kellar, 18 Iowa, 59. Mays 
v. Cincinnati, 1 Ohio St., 273. Cooley on Taxation, 244. 

Now, the fourth section of the act of February 25, 
1875, requires the state auditor annually to ascertain the 
necessary amount for sinking fund and interest upon all 
bonds registered in his office, and to “ certify the amount 
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thereof to the clerk of the county in which such bonds 
were issued, specifically setting forth the amount thus 
due and to become due for such year.” And the fifth 
section of the act provides that “ the clerk and recorder 
of any county, upon receiving such certified statement 
from the auditor of state, shall ascertain from the assess- 
ment roll of the county the amount of taxable property 
in such county, and what percentage is required to be 
levied thereon to pay said amount, and to create a sink- 
ing fund in compliance with the certificate of the said 
auditor, and when so ascertained shall levy such per- 
centage upon the taxable property of such county, and 
place the same upon the tax roll of the county in a sepa- 
rate column or columns designating the purpose for 
which said taxes are levied, and the said taxes shall be 
collected by the county treasurer in the same manner 
that other taxes are collected.” Laws, 1875, p. 170. 

These provisions are jurisdictional and mandatory, and 
therefore, under the act, the authority to ascertain the 
amount of interest to be paid and to create a sinking 
fund to redeem registered bonds, is vested alone in the 
state auditor, and he must certify the amount to the 
proper county clerk; andthe county clerk is authorized to 
ascertain what percentage is necessary to be levied on the 
taxable property of the county for the purposes afore- 
said, and he is required to extend the tax so levied on 
the tax roll in separate columns, to be collected in the 
same manner that other taxes are collected. And, for 
aught that appears in the record of this case, the clerk 
may have ascertained the necessary percentage and levied 
the same on the taxable property of the county, and ex- 
tended the tax on the tax roll as required by the law. 
The record is silent in this respect. 

It is, however, clear that the board of county com- 
missioners has no legislative authority whatever to levy 
taxes for interest on bonds registered in the oftice of the 
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state auditor. The exercise of the taxing power the 
legislature has given to other municipal officers; and it 
is not the province of this court to change the law, and 
transfer this taxing power to the board of county com- 
missioners when by legislative authority it is exclusively 
placed in the hands of other officers. And it will not 
be urged that the court ean exercise the taxing power, 
ascertain and fix the rate, and levy the tax to pay the in- 
terest upon such registered bonds; for, if the court was 
to attempt the exercise of such taxing power, it must 
necessarily include the exercise of legislative functions 
in order to confer npon the court the authority to exer- 
cise the power. But in Zurnerv. Althaus, 6 Neb., 73, 
it is said in respect of the taxation of property that 
if the court “attempts to classify this property into 
such as shall be taxable, and such as shall not, it 
assumes the exercise of legislative power, which be- 
longs exclusively to the legislative department of the 
government. 

But as the petition does not allege that the clerk did 
not levy the taxes in question, the presumption is that 
he did his duty and that the taxes were properly levied. 
Of the bonds in question, $44,000 were issued under the 
authority of a special act of the legislature, approved 
February 24, 1873, to fund the indebtedness of York 
county. Various objections are made to these bonds, 
but the testimony fails to show their invalidity. 

It is admitted that the second installment of bonds 
voted to the Midland Pacific Railroad Company by said 
county, amounting to the sum of $47,000, is void; the 
company not having completed the road to the town of 
York within the time prescribed. This leaves $91,000 
of valid honds issued by the county. 

Does the levy of fourteen mills, to apply on bonds, 
“*based on an indebtedness of $138,000, vitiate the entire 
tax levied for bonds, or will the plaintiff be required to 
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pay that portion of the tax which is legal, as a condition 
upon which relief will be granted? 

In Frazer et al. v. Seibern et al., 16 Ohio State, 617, 
the plaintiffs were shareholders in the First National 
Bank of Cincinnati, whose shares in the bank had been 
assessed as personal property, no deduction being made 
for United States bonds held by the bank, or for real 
estate, which was taxed against the bank itself. The 
court held as a condition of granting relief by injunc- 
tion, that the plaintiffs should first pay to the treasurer 
of Hamilton county such sum as might lawfully have 
been assessed against the plaintiffs, or their bank, and if 
the parties could not agree upon the sum due, proceed- 
ings be adopted to ascertain it by the court. 

In Briscoe v. Allison, 43 Ill., 391, the county commis- 
sioners on the twenty-eighth of January, 1865, passed 
resolutions offering bounties to volunteers. Afterwards, 
on the seventh of February, the legislature passed an act 
anthorizing the several counties in the state to pay 
bounties to persons enlisting in the military service of 
the United States. Bounties were paid in county orders 
to six or eight persons who enlisted after the adoption 
of the resolutions in January and before the passage 
of the law, and about one hundred enlisted after the 
passage of the law. On a bill being filed to enjoin 
the collection of the tax, it was held that if the court 
“ean, under the bill, ascertain the proportion that the 
illegal bears to the legal bonds, it could thereby be de- 
termined what portion of this tax would be illegal, and, 
when ascertained, the portion of the tax necessary, and 
which would go to pay those illegally issued bonds, 
should be restrained and the remainder collected.” And 
seealso: Palmer v. Napoleon, 16 Mich., 176. Hersey 
v. Milwaukee Co., 16 Wis., 185. Mills v. Johnson, 17 
Id., 598. Millis v. Charleton, 29 Id., 400. Dean v. 
Borchsenwus, 30 Id., 236. O'Kane v. Treat, 25 Ill., 557. 
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Morrison v. Hershire, 32 Towa, 271. Corbin v. Wood- 
bine, 38 1d.,297. Shelton v. Dunn, 6 Kans., 128. Law- 
rence v. Killam, 11 Id., 499. Cooley on Taxation, 537. 

’ It is claimed by the plaintiff, that the amount levied, 
being in excess of the power to levy given to the county 
commissioners, is therefore entirely void. The power 
to levy a tax must be clearly and distinctly given by law, 
and if the limits fixed by the statute are transcended, by 
levying a sum in excess of that authorized by law, the 
effect may be to affect titles acquired by a sale for such 
illegal tax. But where a party comés into a court of 
equity, asking to be relieved from the payment of taxes 
on the ground of their being illegal, he must do equity 
by offering to pay the amount justly due from him, and 
upon this condition alone will relief be granted. Hal- 
lenbect v. Hahn, 2 Neb., 426, and cases cited. The tax 
levied for the $91,000 in bonds is therefore held to be 
valid and legal, and a pro rata reduction will therefore 
be made in the assessment of fourteen mills, so levied 
for the purpose of being applied on said bonds. The 
judgment of the district court upon the first count in 
the petition is reversed, and the injunction heretofore 
granted is dissolved as to the $91,000 in bonds and is 
made perpetual against the $47,000 in bonds not deliv- 
ered to the Midland Pacific Railroad Company. 

As to the second cause of action the petition alleges 
that the county commissioners made a levy “to dis- 
charge bonded indebtedness of school districts.” This 
count consists of twenty-five paragraphs, substantially 
alike, except as to the numbers of the districts and the 
amount of the levy. The first paragraph is as follows: 
* In school district No. 3, thirty-five mills on the dollar 
valuation, and the amount charged against the lands of 
plaintiff by virtue of said levy is $202.” 

Section thirty of “An act to establish a system of 
public instruction for the state of Nebraska,” approved 
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February 15, 1869 (Gen. Stat., 966), provides that: 
“ Any school district shall have power and authority to 
borrow money to pay for the sites for school houses, and 
to erect buildings thereon, and to furnish the same, by 
a vote of a majority of the qualified voters of said dis- 
trict present at any annual meeting, or special meeting.” 
The proviso limits the amount of the debt at any one 
time, for money thus borrowed, to five thousand dollars. 

Section thirty-one authorizes a school district at any 
annual or special meeting to impose a tax not exceeding 
ten mills on the dollar valuation, for the purpose of 
building a school house. 

Section thirty-two provides that: ‘“ The qualified vot- 
ers, when assembled at any annual or special meeting, 
may, from time to time, impose such tax as may be 
necessary to pay teachers, to keep their school-houses in 
repair, and to provide the necessary appendages, and to 
pay and discharge any debts or liabilities of the district 
lawfully incurred,’ ete. 

Section fifty-five requires the school board, between 
_ the first and third Mondays of June of each year, to de- 
liver to the county clerk of each county, in which any 
part of the district is situated, a report in writing under 
their hands, of all the taxes voted by the district during 
the preceding year,” ete. 

In 1875 section thirty-one was amended as follows: 
“ Any school district may, at any annual or special meet- 
ing, impose a tax on the taxable property of the district 
in any amount not exceeding twenty-five mills on the 
dollar on the assessed valuation of the property of the 
district, and each tax, when voted, shall be reported by 
the district board to the county clerk, and levied and 
collected as other taxes voted by the district.”? Laws, 
1875, p. 116. 

The evident object of the amendment is to limit the 
aniount of school district taxes raised for all purposes to 
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twenty-five mills on the dollar on the assessed valuation. 
The effect of such legislation upon vested rights does 
not arise in the case. Prima facie, the statute fixing a 
limit to taxation is obligatory upon the officers author- 
ized to levy taxes, and they have no authority to tran- 
scend its limits. It is said the legislative department 
makes, the executive executes, and the judiciary con- 
strues the laws. Cooley on Taxation, and cases cited in 
note 2. And the legislature in every instance must 
prescribe the rule under which taxes may be levied, and 
grant the authority to levy the samme. 

On the twenty-seventh of February, 1873, an act was 
passed entitled “ An act to provide for the registration 
of precinct or township and school district bonds.” 
Gen. Stat., 883. This act makes it the duty of all pre- 
cinct, or township, and school district boards and offi- 
cers, to furnish to county clerks of their respective 
counties, a statement of the bonds heretofore issued 
by their respective precincts, townships, and school dis- 
tricts, and not already paid, the date of each bond, 
when, where, and to whom payable, the amount, and the 
rate of interest, which bonds shall be registered by the 
county clerk, ete. 

In 1875 an act was passed to amend this act by re- 
quiring county commissioners to levy the necessary 
taxes to meet the accruing interest upon such bonds, 
and to provide a sinking fund. Laws 1875, p.185. It 
is claimed by the plaintiff that the power thus conferred 
upon county commissioners is unauthorized, the title of 
the act merely providing for the registration of bonds. 
Even if such was the case, which we do not decide, there 
is no allegation in the petition that the taxes referred 
to, at least to the extent of twenty-five mills on the 
dollar valuation, were not properly levied. 

As was said in the case of the B.d& Mf. 2. BR. v. Lan- 
caster Co., 4 Neb., 307: “Where there is an omission to 

34 ; 
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state a inaterial fact, one necessary to show a cause of ac- 
tion, the presumption against the pleader is that it does 
not exist.” 

The judgment heretofore rendered enjoining the en- 
tire tax, is reversed, and the injunction is dissolved as 
to the tax of twenty-five mills on the dollar on the 
assessed valuation, and is made perpetual against the 
levy in excess of that sum. 

The third cause of action set forth in the petition is 
for an injunction against the land road tax of $4 per 
quarter section for the year 1875. Most of the ques- 
tions involved were considered in the case of the B. & 
M. R. R. v. Lancaster Co., 4 Neb., 203, and we regard 
the decision in that case as a correct exposition of the 
law. The taxes in question were levied before the con- 
stitution of 1875 took effect, and are not affected by its 
provisions, being expressly excepted therefrom by sec- 
tion two of the schedule. The tax was properly levied 
and should not be enjoined. Judgment will be entered 
in this court in conformity with this opinion. 


JUDGMENT ACCORDINGLY. 


Rosgrtr E. Farmer, APPELLEE, v. Tuomas W. Voiien- 
TINE AND OTHERS, APPELLANTS. 


1. Practice on Appeal: FINDINGS OF FACTS: EVIDENCE. On 
appeal, if the evidence be not wholly preserved, and brought 
into the record, the decision of questions of fact will not be dis. 
turbed. And this is the rule whether the trial below be to the 
court, to a referee, or to a jury. 


2 Specific Performance: WHEN EQUITY WILL COMPEL A 
court of equity has jurisdiction to compel the proper applica. 
tion of a specific fund, devoted to a particular use, whenever it 
becomes necessary to do so in order to prevent a great or irre- 
parable injury, or to avoid a multiplicity of suits, 
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Tris was an appeal from the district court of Lancas- 
ter county. 


The facts are stated in the opinion, but it may be 
added that after the note, therein mentioned as given by 
the plaintiff to Welton, became due, it remaining un- 
paid, an action was brought by Welton to foreclose the 
mortgage given by plaintiff to secure the same, and also 
to procure a personal judgment against the plaintiff in 
case the premises failed to bring enough to satisfy the 
debt, which action was prosecuted to judgment and the 
premises sold; and after applying all of the moneys 

- realized for the sale of said premises properly applicable 

thereto, there still remained due something over $600, 
for which amount a personal judgment was taken 
against the plaintiff. About the time this judgment 
was taken, the defendants, Volientine, Tidball & Haine, 
commenced an action against Armstrong, and a judgment 
of foreclosure was taken against him, but before the land 
was sold Armstrong came in aud paid the full amount 
of the Welton debt into court. The plaintiff requested 
the defendants, Vollentine, Tidball & Haine, to apply so 
much of the money paid by Armstrong as was neces- 
sary to the payment of the Welton judgment. This 
the defendants refused to do, and the plaintiff brought 
this action to compel them to make the application. 

Plaintiff had judgment below, and defendants appeal, 


T. M. Marquett, for appellants. 


It was the daty of the plaintiff to pay off the Welton 
mortgage and make good his covenants of warranty, 
and the mere fact that the defendants took collateral se- 
curity does not alter or make less his duty to do so. 
Fisher v. Fisher, 98 Mass., 308. 25 Mich., 3938. Brant 
v. Ayler, 49 Ind., 453. The evidence nowhere shows 
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such an agreement, and an agreement for defendants. No 
man can profit by his own wrong. It was -plaintiff’s 
duty to pay off the Welton mortgage, and make good 
his covenant; failing to do this and allowing the lands 
covenanted to be sold and sheriff ’s deed made, he, plain- 
tiff, becomes indebted to defendants on his covenant in 
in the sum of $2,800 and interest. Candrey v. Coit, 
44 .N. Y., 382. Nicholls v. Alexander, 28 Wis., 118. 
Defendants never agreed to pay off the Welton mort- 
gage, and never agreed to apply their money realized 
out of Arinstrong mortgage to pay it off, and they never 
released plaintiff trom his covenant. E’merson v. Baclies, 
19 Pick, 55: An agreement by the defendant to pay the 
debt of plaintiff must bein writing. Mallory v. Gillett, 
21 N. Y., 412. Corkin v. Collins, 16 Mich., 478. Hugg- 
sett v. Hilis, 17 Mich., 851. Parson on Contracts, 189, 
217. 


Brown & Marshall, for appellee. 


An injunction may be granted to prevent the im- 
proper diversion of a specific fund ont of which, by 
agreement between the parties, upon a sufficient con- 
sideration, payment of a particular debt or demand is 
to be made. High on Injunctions, Sec. 699. Ashe v. 
Johnson's Admr., 2 Jones’ Eq., 149. Stucker v. Yoder, 
33 Iowa, 177. 


Laxg, J. 


This case is brought here by appeal from Lancaster 
county. The case below was tried to a referee, by whom 
all the issues, both of fact and of law, were determined. 
It does not appear that all of the evidence on which the 
referee based his findings of fact is included in the 
record; indeed, it is apparent from his report of the tes- 
timony taken before him that it is not all here.. One 
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item in particular, shown to be absent, is a letter writ- 
ten to the plaintiff by the defendants, and which was 
admitted against their objection. Where the evidence 
is not wholly preserved, and brought into the record, the 
decision of questions of fact wil] not be disturbed. And 
this rule is the same whether the trial below were to the 
court, to a jury, or to a referee. We must presume, 
therefore, that all of the facts reported by the referee 
were well supported by the evidence upon which he 
acted. 

It appears from the referee’s report that, on the twen- 
ty-tirst of August, 1871, the plaintiff sold, and by the 
usual warranty deed conveyed, to the defendants, Vol- 
lentine, Tidball, and Haine, a parcel of land on which 
there was then a mortgage previously given by him to 
one Welton as security for a promissory note for eleven 
hundred and forty dollars aud sixty-three cents, together 
with a small amount of interest. To make good his 
warranty against this incumbrance, the plaintiff at the 
same time gave to his grantees a mortgage upon other 
land which he then owned. Thus matters stood for a 
few days whien the plaintiff arranged to sell a stock of 
goods to the firm of Parker & Armstrong, and for which 
he was to take, in part payment, Armstrong’s obliga- 
tion, secured by mortgage, to pay off and secure him 
harmless from the Welton debt. At the request of Vol- 
lentine, Tidball & Haine, and in consideration of their 
agreement “to save the said Farmer harniless from all © 
liability on account of said mortgage and note executed 
by said Farmer to Welton,” the Armstrong obligation 
was given directly to them, they at the same time form- 
ally releasing Farmer from his warranty by surrender- 
ing and cancelling the mortgage which he had previ- 
ously given as an indemnity against Welton’s claim. 
The mortgage given by Armstrong as security for the 
due performance of his engagement, contained this pro- 
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vision, viz.:; “If the said James J. Armstrong, his 
heirs, executors, or administrators, shall pay, or cause 
to be paid, to A. Welton, his heirs, executors, or assigns, 
the amount of one certain promissory note for eleven 
hundred forty-four dollars and twenty-five cents, given 
by one R. E. Farmer to the said A. Welton, and secured 
by a mortgage on the north half of the north-east quar- 
ter, and the east half of the north-west quarter of sec- 
tien three, in town eleven north, of range eight east of 
of the sixth principal meridian, being in Lancaster 
county, Nebraska, then these presents to be void, other- 
wise to remain in full force.” 

By this arrangement Vollentine, Tidball, and Haine 
were not only given the means by Farmer with which 
to remove this incumbrance, and thus made good his 
warranty of title, but, in consideration thereof, they un- 
dertook to protect him as against his personal liability 
to Welton under his mortgage. To the extent of afford- 
ing this protection to Farmer, the means thus placed in 
their hands virtually became a trust fund, which they 
were not at liberty to divert from the particular object 
for which they received it to the prejudice of Farmer. 
They could, it is true, if they saw fit, allow their own 
lands to be sacrificed by the foreclosure of the Welton 
mortgage, but equity will not permit them to visit the 
loss thus occasioned finally upon Farmer. And as to 
the authority of the court to compel the proper applica- 
tion of this fund there can be no doubt. It is clearly 
within the jurisdiction of a court of equity to interfere 
and prevent an improper diversion of a specific fund de- 
voted to a particular use, whenever such interference 
becomes necessary to prevent a great or irreparable in- 
jury, or to avoid a multiplicity of suits. In this case 
we think the jurisdiction of the court clearly sustainable 
on the latter ground alone, 

JUDGMENT AFFIRMED, 


PROCEEDINGS IN THE SUPREME COURT 


IN REFERENCE TO THE DEATH OF 


ETON. DANIHD GANTT, 


LATE CHIEF JUSTICE OF SAID COURT. 


Hon. Daniet Ganrrt, chief justice of the supreme 
court, died at his residence in Nebraska City on 
Wednesday, May 29, 1878, at 9:30 o’clock p.m. 

Judge Gantt was born in Perry county, Penn., June 
29, 1814. He came to Nebraska in 1857, and com- 
menced the practice of his profession at Omaha. He 
held the office of United States district attorney in 1862, 
under an appointment of President Lincoln. In 1864, 
he was a member of the house of representatives in the 
territorial legislature. He removed to Nebraska City 
in 1868. In 1872, he was elected judge of the first judi- 
cial district, and commenced his duties as such, January 
16, 1873. By the provisions of the constitution then in 
force he also sat as associate justice in the supreme 
court. In 1875, he was elected one of the judges of 
the supreme court, under the provisions of the present 
constitution, and his labors as district judge ceased from 
that time. In January, 1878, by virtue of the constitu- 
tion, he took his seat as chief justice, which position he 
held at the time of his death. 


Immediately upon the opening of the special term of 
the court, held July 19, 1878, Hon. T. M. Marquert, a 


504 PROCEEDINGS ON THE DEATH OF 


member of the bar, appointed by the State Bar Associa- 
tion for that purpose, arose and presented the following: 


The Hon. Chief Justice Dante, Gantt having been 
suddenly smitten down in our midst by the hand of 
death, the members of the Bar Association of the state, 
for the purpose of paying the last honors to the de- 
ceased, desire formally to express their sorrow for the 
great loss which has so suddenly befallen the court, the 
profession, and the state together, with their estimate of 
the man who for near a quarter of a century has been 
with us as lawyer and judge, and who had not failed to 
attain the highest judicial honors of our state, com- 
manding the greatest contidence of the community, and 
the affections of a large circle of friends, by a blameless 
and honorable life. In memory of our departed brother 
we make this record of our sense of his merits and of 
our great loss. 


Therefore be it resolved by the State Bar Association: 


1. That we deeply deplore the removal, from his sphere of use. 
fulness and honor, of our distinguished brother Daniel Gantt, by the 
hand of death, regarding the event as a calamity to our profession, to 
the interests, social and public, of the community in which he lived, 
to the state and to the country. 


2. That we entertain great satisfaction and pride in the memory 
of his attainments as a lawyer and an able judge. 


8. That among the many traits that ennobled his character as 
lawyer and judge, we recognize, among others, his simple manners, 
unswerving integrity, analytical powers, clear perception of prin- 
ciples, and rare facility in the statement and exposition of causes, 
always accompanied and guarded by the highest sense of judicial 
honor, purity, integrity, and independence. 


4, That we sympathize with the family of the deceased in their 
affliction, conscious always that their best consolation consists in the 
greatness of their loss; in the history of a life well spent; and the 
hopes that spring from the grave of an upright man. 


Resolved, That we respectfully request that these resolutions be 
spread upon the records of this court. 
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May it please the court:—I havé been commissioned 
by my brethren of the bar to publicly announce a fact of 
which we are painfully and personally cognizant. 

On the twenty-ninth day of May, 1878, Chief Justice 
Daniel Gantt died. He had lived in our midst for over 
twenty years, and during all that time, by a blameless 
life, he made many friends—but few enemies. A few 
days before his death I heard him say, in answer to the 
inquiry of another whether he did not think a recent 
decision of his would not in certain quarters elicit oppo- 
sion: “I care not for that, for I think I founded my 
decision upon correct principles.’ To my mind this 
was the highest exhibition of manhood. This alone 
places him on a higher plane, which few men ever reach, 
in an atmosphere purer than men usually breath. The 
“Sold man” would rather be right than popular. 

But Daniel Gantt’s eulogy is not to be pronounced 
by me. His best eulogy is found in the records of this 
court, and in his decisions, many of which are master 
productions. His was not the mind to find justice in an 
isolated case where justice appeared, but which was in 
reality a whitened sepulchre, and when once established 
as a precedent would lead to a long course of injustice. 
His mind dived deep and sought for golden lodes of 
truth far reaching, opening up long pathways in which 
the future jurist might walk and find justice. 

He was my friend for twenty years without shade of 
differing. But he is dead. The familiar form and face, 
which in this place we were wont to see before us, nas 
passed away. Full of years, full of power, and with 
ripened intellect he has descended to the tomb. 

‘Webster, on whom it was said that his “ massive mind 
brightened all beneath the sun,”’ when standing over the 
grave of Story, was heard to say: “The great aim of 
mankind is justice.” Judging our dead brother by this 
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high standard, we-this day point to the record and say— 
he aimed to do justice to his fellow men. 

Yet how little there is of human life. For our dead 
brother to-day we make this record. The truths he 
uttered, the justice he proclaimed still live; all else of 
Daniel Gantt is dead. 


Grorce H. Rozerts, Attorney General of the state, 
spoke as follows: 


May it please the court:—We are to-day face to face 
with the equalities of life. To be born and, alas! to die, 
is the common heirship of all. From the cradle to the 
tomb—how short the journey, how swift the pace. We 
are here to-day, sorrowful in heart and with tear- 
dimmed eyes, to scatter wreaths of forget-me-nots upon 
the grave of our dead. Others here have known the 
late chief justice longer, and more intimately than I, 
but no one appreciated more fully Ais kindness, his 
innate nobility of soul, his gentleness, his charity, his 
worth. To the younger members of the bar he was at. 
once an elder brother, counsellor, and friend. Here a 
word of caution, or reproof, so gently given that it left no 
sting behind; and again, words of encouragement and 
cheer—so dear and highly prized by those struggling in 
the rear ranks for place and recognition at the front. 
But he is dead. The mortal part of him will soon be 
dust; the dross of him will soon be forgotten; but the 
pure bright gold of his heart and mind will abide for- 
ever, written with a pen of steel upon the foundations of 
the jurisprudence of a great young commonwealth. We 
mourn that the sun of his life should have set when 
scarce beyond meridian, with many of its golden possi- 
bilities unfulfilled. We bow to the beauty of his worth 
as lawyer, friend, and man; but we weep not for him, 


for— 
“The Thracians wisely gave 
Tears to the birth couch, glory to the grave,” 


HON. DANIEL GANTT. 507 


E. Waxetzy made the following remarks: 


May it please your honors:—Twice in the history of 
Nebraska, the chief justice of the supreme court has 
been taken by death from the active performance of 
judicial duties. 

Augustus Hall, chiefjustice of the territorial supreme 
court, died early in the year 1861. To-day we take 
formal note of the recent death of your honored associate 
Chief Justice Gantt. 

Others have spoken of the events of his life, and of 
his characteristics as a man and ajudge. It isnot need- 
ful that I should dwell on these in detail; but my respect 
for the private, the professional, and the judicial char- 
acter of Judge Gantt prompts me to add afew words. 

He was a conspicuously upright citizen, and a just, 
conscientious man. In his profession, without claim to 
brilliancy of genius, or eloquence of advocacy, and over 
modest in the estimate of his own powers, he had learn- 
ing, industry, patience, solidity of judgment, and never- 
questioned integrity. These are aids which litigants 
learn to value and rely on, when sometimes, more cap- 
tivating qualities have charmed the court, but lost 
the cause. 

On the bench he had never failing courtesy, equa- 
nimity, fairness, and love of justice, without ever an 
alloy of partiality, resentment or asperity. The opinions 
he has left here testify to his clearness of judgment, his 
research, his apprehension of legal principles, and his 
aptitude in applying them to the facts of the cause. 

His elevation to this judgment seat was a well won 
reward, and fitting close of a long and loyal professional 
service. It gave him the opportunity which an honora- 
ble ambition may well covet, to leave on record some 
evidence of legal culture and of juridical attainments, 
for students of the future to look at. 

His capacity of usefulness was not exhausted; but he 


508 PROCEEDINGS ON THE DEATH OF 


had achieved the substantial triumphs of life in an 
unsullied character, and high rank in his calling; in the 
honors of the state, and the trust of its people. Few 
among his brethren will Have done more when the end 
of life shall come. 


Grorcr W. Amsrosz spoke as follows : 


May it please the court:—On coming to this state in’ 
the spring of 1867, among the first to bid me welcome, 
and with kind words and friendly advice assure me that 
there was place in this new state for those who were 
willing to labor and to wait, was Daniel Gantt. He 
was then in the practice of his profession. In those 
days he was all kindness, and ever ready to aid in any 
way that he could in guiding the practitioner from the 
intricacies of the common law to the simpler form of 
code pleading. Through the twelve years of acquaint- 
ance with him, he was ever the same; gentleness, kind- 
ness, and uprightness marking every step of his life, 
either in the profession, or in the more exalted station 
of judge. 

He died with his harness on. In the midst of his 
labors the messenger came. His blameless life, his 
position, the love of family and friends, his laudable 
ambition to do his duty in this place, to which he had 
been twice called by the people of the state which he so 
much loved—nothing could stay the dread decree. It 
came, certain, final. The mystery of death has been 
solved by him, and could he again come in at that door, 
and take his accustomed seat upon that bench, is there 
any doubt of the message he would bring? If he has 
been permitted to pass in review the ages of the past, 
would he tell us that mere personal success, or pride of 
opinion, or power, are of any worth? Or would it be that 
a life unguided by passion or prejudice, controlled only 
by truth and Him who is truth, is the better part, both 
here and hereafter. 
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In his life there is a lesson to those who would be 
guided by the higher law of the human heart. The 
musical chords of his heart, whose vibrations were so 
tender and so touching in the evening of life, had not 
been broken or changed in the rough conflicts through 
which he had passed. His was a life of earnest work, 
and the Reports of this state speak his loudest praise. 
His death, like his life, was peaceful and quiet, and 
seemed to echo the words of the aged poetess, who 


wrote ; 

“ Life we’ve been so long together, 
Through pleasant and through cloudy weather; 
‘Tis hard to part when friends are dear, 
Perhaps ’twill cost a sigh, a tear; 
Then steal away, give little warning, 
Choose thine own time; 
Say not good night, but in some brighter clime 
Bid me good morning.” 


W. H. Morais said: 


May it please the court:—I cannot allow this occasion 
to pass without asking permission to gather a few shells, 
washed on the shore of memory by the waves of remem- 
brance, and to place on file a few words, as a tribute of 
respect to the memory of him who was so able a judge, 
80 wise a counsellor, and so kind a friend. 

The eloquent words of Hon. T. M. Marquett have in 
a marked degree recalled to our minds the late chief 
justice as he appeared to the world, an embodiment of 
those great qualities which constitute a lawyer and a 
judge; but, sirs, my duties brought me in close contact 
with the late chief justice during the time he presided 
over the first judicial district of this state, affording me 
large opportunities of looking beneath the judicial er- 
mine, and I then learned that the stern, inflexible 
judge was also the unselfish, humane, and warm-hearted 
man, ever ready to encourage the desponding with kind 
words and timely counsel. He was very careful to rule 
without undue harshness, and always avoided hurting 
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the professional pride of young attorneys; and in this 
regard it was his custom, no matter how well settled the 
question, to reserve his rulings on points presented, 
until the next day; thus, as he expressed it, allowing the 
attorney to think, that if he did not succeed, he had at 
least raised a question of importance and difficulty in 
the mind of the court, and the adverse ruling came more 
as friendly advice than as the harsh decision of a court. 
. It was this kind and considerate bearing toward mem- 
bers of the bar, particularly in the western portion of 
his district, where attorneys for the most part were 
young men, and ina very great degree deprived of the 
privileges of a good library, that so endeared Chief Jus- 
tice Gantt to the western portion of the state; and many 
an attorney will remember the encouraging words and 
good counsel of our late chief justice, and in the silent 
chambers of his heart pay to his memory that golden 
tribute, which springs from a heart watered by a pure 
regard for personal worth. 

The late Chief Justice Gantt was a great sufferer; he 
bore his mistortune without a murmur. Well do I re- 
member during the trial of an important criminal case, at- 
tacked with the troublesome and painful asthma, he sat 
on the bench the entire warm June day, not able to leave 
his seat, and with difficulty reaching his hotel at evening 
—only then to be unable to obtain rest, but obliged to 
remain sitting all the night, in agony; and without a 
ripple of irritation or complaining he appeared the next 
day in court, the same kind, affable, and equitable jndge. 

Ripe in years, full of legal knowledge, and honored 
by our state, he has lain him down to rest; and now 
that his heart has ceased its beatings, that his eyes are 
closed forever, and that that tongue, so often freighted 
with kind words, is hushed in death, his monument 
will be—the work performed as a member of the supreme 
court, which will ever remain of record to bespeak his 
ability, energy, and fidelity. 
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Maxwet., Outer Justioz. 


In October, 1872, Judge Gantt and myself were 
elected judges of this court. Judge Lake, who was re- 
elected judge at that time, had held that position from 
the time of the admission of the state. As the judges at 
that time were also judges of the district courts, nearly 
the entire business before the supreme court consisted 
of cases decided by one of the three judges named. 
During this time a considerable number of cases were 
brought up for review from Judge Gantt’s district. He 
at no time manifested the slightest anxiety about the 
conclusions to be reached by the court in a case ap- 
pealed from his decision. During the time that he 
acted as one of the judges of the district court his 
labors were constant and unremitting, and frequently 
burdensome. But notwithstanding this, every case that 
came before him in this court received patient, careful 
examination; and, throughout his career as judge, he 
seemed to be actuated by but one motive, namely, to 
ascertain what the law was upon any question presented, 
and having arrived at a conclusion in that regard, he 
fearlessly declared it. His success as a lawyer and 
judge was largely due—as it must be in all cases of real 
success in the legal profession—to a thorough mastery 
of legal principles, untiring industry, and unswerving 
integrity. He possessed a warm and generous heart, full 
of sympathy and kindness. I have never known him to 
speak an unkind word or do an unkind act. By his death 
the bench, bar, and people of the state have sustained a 
great loss; but he has built for himself an enduring mon- 
ument in the legal history of the state, in his clear and 
exhaustive opinions, the foundation upon which the 
jurisprudence of our young state is to be reared, and 
coming generations will reap the benefits of his labors. 

With the full concurrence of the members of the 
court, the resolutions submitted on the part of the Bar 
Association will be spread upon the record. 


INDEX. 


ACKNOWLEDGMENT. 
See Dexps, 8, 4,5. Morreages, 4 


ACTION. 


1. The Surety on a Replevin Bond, 4s such, cannot 
maintain an action of replevin against one wrongfully dis- 
possessing his principal of the property. Jd¢mmerson 0. 
Green. sc cseccecccscccssecs Swale diese eearhnleccnestesecae eae 


2. Actions Against the State. See Statev. Siout....... eee 
Owen 0. Slate. .csccccccccscccveces sdiaseeere 068 etiseweseesee 
Bradford 0. State. .ccccccccrccccccccerccsscccncccsesesces 
State 0. WHIle. 0. cccerccncccreveccccccccesvccececs eecee 


8. To Recover Price Bid at a Tax Sale. The highest bid- 
der at a tax sale may enforce his bid by compelling the treas- 
urer to issue a certificate of sale of the land purchased. 
And the treasurer, in the name of the county, under the 
provisions of section 58 of the revenue law, may maintain 
action against the highest bidder to recover the amount of 
his bid. Richardson County 0. Mile8......ccccseccccccsces 


4. Revival of Action. See Gilletie v. Morrison. ........0-. 


6. Action to Quiet Title. Independently of the statute to 
Inaintain an action to quiet title, the plaintiff must, first, 
have been in possession for some considerable time, and it 
must appear that his rights are contested by numerous 
parties; or, second, the plaintiff must have established his 
right by numerous trials at law, and is nevertheless in dan- 
ger of further litigation by parties who controvert that right. 
State v. 8.0. & P. R. Ru vscceccccccscnesscscsvccccs Sarees 


WHO MAY BRING. A party not in actual possession, 
in order to maintain an action to quiet title to real estate, 
must have the legal title tothe same. Id.......scccsecese 
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7. Married Women. Amarried woman may, while married, 
maintain an action in her own name for any matter in rela- 
tion to her separate estate or business, or tur injuries to her 
person. Omaha Horse Railway Co. v. Doolitile.........0++ 481 


See ATtracHMENT. INJUNeTION. MaNnDamus. REPLEVIN. 


AFFIDAVIT. 


See Practice, 14. Rerievin, 4 


ALIENS. 
The County Court cannot naturalize aliens. State, ex rel. 
Fossler, 0. Webster seveseccecces ale sais.0 ees'deecesesenscees 400 
ALIMONY. 


See Divorces. 


AMENDMENTS. 
See Practice, 5, 6,37, Pieaprnea, 8 


ANSWER. 


See PLEaping, 2, 6, 17. 


APPOINTMENTS. 


See OFFICERs. 


APrE \LS8. 


1. Actions of Replevin. In an action of replevin to re- 
cover possession of specific property, commenced before a 
justice of the peace, and tried by a jury, an appeal may be 
taken from the judgment of the justice of peace to the dis- 
trict court, witbout regard to the amount in controversy. 
Edwards 0. Schutt ...... didieleeie See en's sietiesioces eccccccccee 18 


2. To the Supreme Court will only lie upon a final order 
or decree. Normand v. Otoe County.....cccseccscecccerves 261 


8. Equity Jurisdiction: aPpzaL. Where a party has been 
prevented from cumplying with the legal requisites to ob. 


INDEX. §15 


tain an appeal, by the default or absence of the justice or 
Judge of the court in which the cause is pending, and not 
by any default or laches on his part, the appeal may be 
taken and perfected after the expiration of the time limited 
by statute, and such appeal must be treated in the appellate 
court as though it had been taken within the time pre. 
scribed by law. Dobson 0. Dobson....ccesecseses ceccceee 298 


4.To the District Court. The statute specially pro- 
vides that a judement given in a justice’s court may be 
set aside, and a trial had in which the defendant can set up 
all his defenses; and in such case an appeal will not lie to 
the district court until after the proper motion shall have 
been made to set aside such judgment. Clendenning ». 
Orawford...cccccccerccecsevcsceccones weiteaciececaccleces 414 


5. If the district court has no jurisdiction of an ap- 
peal case, it is errortorender a final judgment, or judgment 
for costs; and when the district court has jurisdiction in 
such case, and a jury has been called and the evidence of 
the parties has been given to the jury, it is error to dis- 
charge the jury and to render a final judgment by the 
court in such case. Lewis 0. Watrus...cecceccccecccrecees 417 


See Practice, 36. 


ASSESSMENT. 


Of Property for Taxation: AUTHORITY OF PRECINCT A8- 
sEssor. Under our statutes, 8 precinct assessor not only 
has the authority, but it is his sworn duty, to see to it that 
all property within his jurisdiction, liable to taxation, is en- 
tered on the assessment roll. Nor will the fact of a sworn 
list having been made by the owner justify the assessor in 
neglecting to assess property which he knows has been 
omitted. Roe 0. St. John... ...cecsccccseccossccessecesees 139 


See Taxus. 


ASSIGNMENTS. 


1. Absolute Assignments. An insolvent debtor may make 
an absolute assignment of all his property to a trustee, to 
be applied in payment of his debts; but in such case it is 
the duty of the trustee at once to apply the property to the 
purpose for which the trust was created. McCleery 0. Alen. 21 


516 INDEX. 


2.-———. While such a trust cannot be executed instantly, yet 
the delay must only be such as necessarily results from a 
reasonable exercise of the power given to the trustee. Jd.. 


CONDITIONS: FRAUD. A debtor cannot, when a debt 
is due, avoid the obligation of immediate payment, nor can 
he, without the consent of the creditor, extend the period of 
credit. Therefore, if an assignment contains a provision, 
from which it appears that the debtor, at the time of its 
execution, intended to prevent the immediate application of 
his property to the payment of his debts, it will render the 
instrument void on its face. Id.....cecccecsecccveccecces 


rs : : Where an assignment contained 
a provision authorizing the assignee “to dispose of the 
same in any manner whatsoever as freely and lawfully as 
the assignor could do himself, which the said party of the 
second part, trustee as aforesaid, may deem advisable to do, 
tending in his opinion to convert the same into money, for 
the benefit of al] interested,” Held, that this authorized a 
sale on credit, and rendered the instrument void on its face. 


dic asiccesvecscncctduccevcces sane catoreecsececcassecss 


5. Attachment. Property held by an assignee, under a valid 
assignment for the benefit of creditors, is not subject to at 
tachmentor garnishment for the assignor’s debts. Schlueter 
0. Raymond Bros. & C0..ccccccccscrccncccccccescccsevees 


See Fraup. NecotiasLe INsTRUMENTS. 


ATTACHMENT. 


1. Assignment: ATTACHMENT. Property held by an assignee, 
under a valid assignment for the benefit of creditors, is not 
subject to attachment ‘or garnishment for the assignor’s 
debts. Schlweter v. Raymond, ..ccccccccccccveccecceserces 


2. Note and Mortgage. The attachment of a note and mort 
gage debt is in effect a seizure of the same, and in law is 
regarded as an assignment to the attaching creditor of such 
note and mortgage, and gives such creditor the same right 
to enforce the paymentof the money frum the garnishce as 
the debtor himself previously had. Campbell v. Nesbit..... 


4. : RIGHTS OF ATTACHING CREDITOR. The attaching 
creditor cannot be deprived of the right acquired by virtue 


21 


21 


St 


281 


281 


300 
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of his attachment in such case, unless by a person who has 
previously acquired a valid right to the property thus at 


tached, [d..cecccccccccccncscccccccesacsccccvesscncvecs 


ATTORNEYS. 


1. Attorneys’ Fees: rssuncrion. K. obtained a temporary 


order of injunction against D. for a certain period of time, 
upon executing a bond with surety in the sum of $500. No 
steps were taken to dissolve this injunction, and no counsel 
appeared for D. until the order had expired by operation of 
law, when counsel appeared for D., and resisted an applica- 
tion for another order, which was allowed upon the deposit 
of a certain sum of money by K., and afterwards dissolved. 
Heid, that D. cannot recover damages for the alleged pay- 
ment of attorney’s feesin an action on the bond given upon 
the allowance of the first order. Kittle v. DeLamater...... 


EMPLOYMENT OF ATTORNEY FOR THE STATE NOT 
VALID WHEN THERE Is NO LAW AUTHORIZING IT. The 
claim on which the action was brought was for the recovery 
for services performed by the plaintiffs as attorneys in an 
action against the state, under an employment by the attor- 
ney general, by which they were to have a fee of ten thou- 
sand dollars, contingeat upon a judgment being finally 
recovered favorable to the state, which was obtained. Held, 
that there was no law authorizing the employment, and, if 
actually made, was void, and all services performed under 
it gratuitous, imposing no legal obligation on the state to 
pay for them. Bradford 0. The State..ccccccscrccsccceves 


AUDITOR OF PUBLIC ACCOUNTS. 


Bee StaTE AND Stave OFFICERS, 


BANKS AND BANKING. 


1. Banks. I., the president of a national bank in Nebraska 


City, obtained from K., in the city of Omaha, his (K.’s) 
promissory note for the sum of $2,000, payable to I. or 
order, and payable on demand, for the purpose of purchas- 


800 


70 


108 


ing stock in the bank of which he was president. I. pro. © 


cured the note to be discounted by his bank, and had the 
proceeds thereof placed to his credit therein, and he after- 
wards drew the same out by checks on the bank. None of 
the officers of the bank, except the president, were aware of 
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the character of the note, or that it had been given for stock. 
Held, in an action on the note, that the bank was evtitled to 
recover. Kennedy v. Otoe County National Bank.....+s0+- 


: WHEN BOUND BY ACTS OF PRESIDENT. Represen- 
tations of the president of a bank, made in transacting its 
business, are admissible in evidence against the bank; but 
statements made by him away from the bank, in reference 
to matters in which the bank has no interest, are not ad- 
missible. Merchants Bank 0. Rudolf, 5 Neb., 627, cited and 
adhered to. Ld. .ccccccscccccccsscercccccecsccasccscsces 


Like other agents, the president of a bank 
must act within the scope of his authority, in order to bind 
his principal, unless his acts have been ratified. Id....... 


4. : CONTRACT BY OFFICERS: ESTOPPEL O., the presi- 
dent of a bank, informed one R. that they were about to re- 
organize the bank, and that if he would act as director 
thereof, and his firm would give the bank all their business 
as they had done before, and use their influence in its be- 
half, that they would give him ten shares of the stock. R. 
accepted the proposition, and was elected and served asa 
director, and the firm of which he was a member continued 
to do business with the bank. Held, 1st, that the agreement 
was a sufficient consideration to entitle R. to the ten shares 
of stock. 2d. That the president professing to act for the 
bank in the transaction, and the bank receiving the benefits 
derived irom the contract, thereby ratified his action. Rich 
v. State National Bank. ..cccccccccvsvccccccscccsssescvess 


5. : POWER OF oFFIcERS. AS a rule, the officers of a 
bank are held out to the public as having sufficient author. 
ity to act according to the usage and course of business of 
such institutions, and their acts, within the scope of their 
authority, bind the bank in favor of persons having no 
knowledge to the contrary. Id......cccsecceesseescecees 


6. : . No officer of a bank can bind it by a prom. 
ise to pay a debt which the corporation does not owe, and 
was not liable to pay, unless the bank authorized or has 
ratified the act; but ratification is equivalent to original 
authority to act in the matter, and corporations are bound 
in the same manner as natural persons. Id........... Sie 


See NEGOTIABLE INSTRUMENTS. PRINCIPAL AND SURETY. 
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BILL OF EXCEPTIONS. 


See Practices, 29 


BILLS AND NOTES. 


See NEGOTIABLE INSTRUMENTS. 


BOARD OF PUBLIC LANDS AND BUILDINGS. 


1. Powers. The board of public lands and buildings are the 
successors of the board of prison inspectors; butthey possess 
no power except such as is conferred by the constitution of 
1875, or by statute. They possess no authority to appoint 
or remove the physician of the penitentiary, such power be- 
ing vested in the governor. The State 0. Board.....sceeee 


2. Board of Prison Inspectors. The relator was appointed 
physician by the board of prison inspectors, and was to hold 
his office during the pleasure of said board. Held, that 
when the board ceased to exist by limitation of the consti- 
tution, the appointment of the relator terminated. Jd..... 


8 Officers: WHEN THEIR POWERS CEASE. As 8 general rule, 
where the term of a particular officer is fixed by statute, his 
power ceases with the expiration of that term, unless there 
is a provision that he shall hold his office until his success. 
or is elected and qualified. But where the practice has 
been for officers to hold over until their successors are 


elected and appointed, their acts are valid. I[d..... eocenee 
4. HOLDIXG BY APPOINTMENT. An appointment, un- 
limited as to its term, continues in force until revoked, or 
the authority by which it was made ceases to exist. Jd... 
6. AUTHORITY CEASES WHEN APPOINTING POWER IS 


ABOLISHED. The death or removal of members of a particu- 
lar board who are vested with the appointing power, their 
places being filled with others, does not annul appointments 
already made, because the board continues to exist, with 
fall power to make or revoke appointments. But upon the 
abolition of the board, without a saving clause as to its ap- 
pointments, the authority of those persons, who merely hold 
office during its pleasure, ceases. Id......scseseccceccees 


BONA FIDE PURCHASER. 


See Fraup. MORTGAGE. 
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BONDS. 


1. Principal and Surety: sonp: conpiTions. A bond 
which is perfect on its face, apparently duly executed by all 
whose names appear therein, which purports to be signed 
and delivered by the several obligors, and is actually deliv- 
ered by the principal without stipulation, reservation, or 
condition, cannot be avoided by the sureties npon the 
ground that they signed it upon the condition that it should 
not be delivered unless itshould be signed by other persons, 
who did not sign the same, if the obligce had no notice of 
such condition, and nothing to put him on inquiry as to the’ 
manner of its execution. Cutler 0. Roberts.....cecceecseee & 


2. : LIABILITY OF SURETY. Where a bond con- 
tains in the obligatory part the names of several persons as 
sureties, if a part sign the same with an understanding, and 
on the condition that it is not to be delivered to the obligee 
until it is signed by all whose names appear in the obliga 
tory part thereof as sureties, it will not be valid as to those 


that do sign until the condition is complied with. Jd..... & 


3. : 7 . If there is anything on the face of 
the bond, or in the attending circumstances, to apprise the 
obligee that the bond has been delivered by the sureties to 
the obligor, to be delivered to the obligee only upon certain 
conditions which have not been complied with, the sureties 
may plead the failure to comply with the conditions as a de- 
fense in an action onthe bond. [d.....scececccssccssecee §& 


4. : . A statutory bond must conform 
substantially to the requirements of the statutes in respect 
to its penalty, conditions, form, and number of sureties. 
The statute in such case enters into and forms a part of the 
contract, and a surety may insist, as a defense in an action 
on such a bond, signed by but one surety, where two are re- 
quired, that he is not liable thereon, the bond not being per- 
fect on its face, unless he waive the defect. Jd............ 8 


5. : A BURETY on areplevin bond is not entitled to notice 
of the pendency of the action. By signing the bond, he is 
concluded by the judgment. Moore v. Kepner..... cececace QOL 


See Crrizs oF SEconD Ciass. Executions, 4, 5,6. Taxxs, 18, 


BRIDGES. 
See Roaps. Taxes, 13. 
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CHATTEL MORTGAGE. 


See Fraup. Morreaas. 


CITIES. 


1. City Ordinances. The fact that certain provisions of a 


2. 


city ordinance are void, does not authorize the court to de- 
clare void those provisions which relate to the proper sub- 
ject matter of the ordinance, when they are distinct and 
separate from those which are void and useless. In such 
case those provisions which are valid must stand as the 
law, while the others must be treated as inoperative and of 
no effect. State, ex rel. Hahn, v. Hardy....ccacccccscceces 


PUBLICATION oF. When one week's publication of 
a city ordinance is required, one publication of such ordi- 
nance fills the requirements of the law. Id.......sceceees 


CITIES OF THE FIRST CLASS. 


Taxes for School Purposes. The “act relative to public 


schools in cities of the first class” does not confer power on 
the board of education to impose or levy and collect taxes 
for school purposes; its power is merely to report to the city 
council an estimate of the funds required for the ensuing 
fiscal year, and it is the duty of the city council to levy and 
collect the necessary amount of taxes for such school pur- 
poses, the same as other taxes. The State, ex rel. School Dis- 
trict, v. City of OMARA. .ccccccccccvcccccccrcccvenscesccces 


CITIES OF THE SECOND CLASS. 


1. Street Bonds: cONSTITUTIONAL LAW. Subdivision 


XXXVIII, section 31, of the act relating to cities of the 
second class is constitutional; and the authority to issue 
street bonds to contractors is not restricted by section 39 of 
the same act, nor is the issue of such bonds regulated by 
the provisions of the act of February 15, 1869. Wheeler ». 
City of Plattsmouth. .o.cecccccsccccsccccccscccccccccscese 


2 Street Improvements. Cities of the second class cannot 


levy a tax for street improvements to exceed five mills on 
the dollar for any one year; and any tax for street improve- 
ments in excess of this amount is illegal and void. Jd.... 


att 


377 


267 


270 


270 
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8. School Taxes. Under the act of February 15, 1875, “re. 
lating to public schools in cities of the second class,” the 
aggregate of school tax for all school purposes shall in no 
one year exceed one per cent upon all the taxable property 
Of the district. Id.....cccscccesccecnes cece cceteeeess ons 


4. Funding Bonds. Authority is given to cities of the second 
Class to issue tunding bonds, without having first submitted 
the question to a vote of the legal voters of the city. Jd... 


5. General Indebtedness. The proviso in subdivision XL, 
section 81, of the act relating to cities of the second. class: 
“That the bonded indebtedness shall not, at any one time, 
exceed twenty per cent of the value of the real estate of such . 
city, according to the assessment of the preceding year,” is 
an independent proposition which relates to the entire 
bonded debt of the city, and therefore all bonds issued in 
excess of the amount so limited are without any authority 


Of law and VOId. Td..cscccccsccsccdsccccccccceccecsesove BIO 


CLAIMS. 


See Starz anp State OFFicens, 8 


COMMON CARRIERS. 


See NEGLIGENCE. RaAILRoapDs. 


CONDITIONS. 


See Bonps, 1. Conrracts, 8. WARRANTY. 


CONSIDERATION. 


See NevqriaBLE INsTRUMENTS, 


CONSTITUTIONAL LAW. 


1. Aid to Railroad Companies: LEGISLATIVH DISCRETION. 
Until the adoption of the constitution of 1875, the whole 
matter of municipal aid to works of internal improvement 
was within the sole control of the legislature, and subjectio 
no restraint other than such ss that body saw fit to impose. 
Reineman 0. 0. 0. & B. HH. RB. R. G0. 0 ce csccceccceccccvacs 


Section 2 of article XII of the constitution is to be 
taken as restrictive only upon the exercise of legislative dis- 


2 
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cretion in the authorization of county and municipal in 
debtedness in aid of railroads and other internal improve- 
ments. It fixes a boundary beyond which the legislature 
cannot go, but within which its authority is still supreme. 


The act of February 16, 1869, as amended March 3d, 
1870, and February 17, 1875, enabling counties, cities, and 
precincts to issue bonds to aid works of internal improve- 
movement, in force at the adoption of the new constitution, 
is not in conflict with section 2, article XII, of that instru- 
ment, and is still in full force. [d.....cccsceseccseseesee 310 


4 


As the law stands there is no warrant for creating a 
county indebtedness, in aid of internal improvements, ex- 
ceeding in the aggregate ten per cent of the assessed value 
of the taxable property within the county. And even this 
must have been authorized by at least two-thirds of all the 
votes cast on the proposition to extend such aid. Jd...... 810 


5. . Where a county votes aid toa railroad company in 
excess of the amount authorized by law, it is simply a void 
act, conferring no authority on the county commissioners to 
issue the bonds of the county in any amount whatever. Jd. 810 


6. Bird Law. The act of 1877, generally known as the bird 
law, is in effect an amendment of sections 83, 85, 86 of the 
criminal code of 1873, and, under section 11, article III, of 
the constitution, and the rule laid down in Smazls v. White, 
4 Neb., 353, is unconstitutional and void. Sovereign ov. The 
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See Crtizs or THE SECOND Ciass. Taxes, 10. 


CONSTRUCTION OF STATUTES, 


See STaTurEs, 


CONTRACTS. 


1. Public Policy. A contract to operate in grain options, to 
be adjusted according to the difference in the market value 
thereof, is a contract for a gambling transaction which the 
law will not tolerate. It is contra bonos mores, and against 
public policy. Rudolf 0. Winters.....ccecccccccscccccces 126 
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2. 


Whenever a claim is bottomed on an immoral or 
illegal transaction, no right whatever can be founded upon 
such contract which the law will sanction or the courts 
MALNAIN.: Leos éicccis tess baled 6 daebee sé cain ed esine selene es 


8. Covenants. Asa general rule the covenants of a contract 
will be considered and held as dependent conditions to be 
performed by the respective parties, unless it very clearly 
appears, from the nature of the covenants, they intended 
them to be independent; and the comm” intention of the 
parties must be collected from the « @ strument; and 
therefore one clause or condition of the cuutract must be in- 
terpreted by the others, whether they precede or follow it. 
Hamilion 0. Thrall. ...cccccevccccccccscccccecccscvececes 


4. Evidence. When the parties have reduced their contract 
to writing, the law presumes that all previous and contem- 
poraneous negotiations and conversations leading to the con- 
tract, are merged in it, and such contract cannot be varied 
by parol testimony, [d..c..cccsescccccsccvcncncesoreece 


6. Fraud: Re&scission or contract. To entitle a party to 
rescind a contract for the sale of chattels on the ground of 
fraud, he must offer to return the property received by him, 
and demand a rescission within a reasonable time after the 
discovery of the fraud. Brown 0. Waters.....scsececsseees 


6. 


If a party be induced to purchase an article 
by fraudulent misrepresentations of the seller respecting it, 
and after discovering the fraud continue to deal with the 
article as his own, he cannot recover back from the seller 
the money paid for it, Ld... cccesecceccceccececsseeers : 


1. In this case there having been a delay of 
from five to six months after discovering the fraud, and no 
offer to restore the property or to account for its use, equity 
will not lend its aid by decreeing a rescission of the con- 
tract, but will leave the plaintiff to the ordinary modes of 


redress which the law affords. Ld... ...eccccccecccserons 


See Speciric PERFORMANCE. 


CONVERSION. 


1. Demand. In an action to recover damages for the conver- 
sion of goods, the only purpose of a demand is to establish 
the fact of a conversion. Where a wrongful conversion is 


128 


210 


210 
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established by other testimony, a demand need not be 
shown. Wright v. Greenwood Warehouse C0.ceccccsseses+ 485 


2. Consignment of Goods: BILL OF LADING: ASSIGNMENT 
or. F.& K. purchased a quantity of flaxseed under an ar- 
rangement with 8. & E. that they would advance the neces- 
sary funds to pay for it, for shipment to W. & L., at 
Chicago, Ill. When F. & K. had purchased the seed, they 
applied to S. & E. for the money, which was refused; 
whereupon they shipped the seed in their own names to W. 
& L., drew upon the consignees for the money, and as- 
signed both the bill of lading and draft to the Greenwood 
Warehouse Cumpany in payment for money advanced to 
enable them to pay for the seed. In an action by the latter 
against W. & L. to recover damages for the conversion of 
the flaxseed: Held, that although the seed was purchased 
by F. & K. under said arrangement, still as it was their 
property they had the right to ship it to their own credit, 
and to impose such terms upon the consignees as they saw 
fit. It was also held that by said assignment of the bill of 
lading and draft, the entire interest of F. & K.in the ship- 
ment passed to the Warehouse Company; and that the con. 
signees having accepted the seed, and refused payment, 
were liable for its fuli marketvalue. Id....seec.ccsecsees 430 


CONVEYANCE. 


1. Covenants: INCUMBRANCE. An incumbrance within the 
meaning of the covenant against them, is said to be every 
right to, or interest in, the land, to the diminution in value 
of the estate, but consistent with the passage of the fee. 
Chapman v. Kimball...... dru bie Reis a's wlalctarscicrbie svelte iors O00 


2. : . Where a covenant is broken at the time of 
the conveyance, it does not run with the land. The obliga. _ 
tion is merely personal, and is limited to the parties to the | 
covenant, and confers no right of action on subsequent pur- 
chasers of the estate. I[d.....cccsecccccsceccccccsseccces B99 


STATUTE OF LIMITATIONS. A covenant 
against incumbrances is a present engagement that the 
grantor has an unencumbered title, and is not in the nature 
of a covenant of indemnity. The statute of limitations, 
therefore, commences to run at once, if an incumbrance ex- 
isted at the time of the conveyance. Id......csseccesesee 399 


See DeEps. Mortaaces. 
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CORPORATIONS. 


1. Defect in Organization. Though a corporation may be 
so defective as to render the franchise wholly invalid in a 
proceeding against it by the state, still its corporate exist 
ence, when acting under color of a franchise, cannot be 
questioned in a suit where it would arise collaterally. Zin- 
coln B. & 8. Ass’. 0. GGRAM..occes secccccecccesencsens 198 


2. Interest. Persons associated and incorporated under sec- 
tion 123, and subsequent sections of chapter XXYV of the 
Revised Statutes of 1866, for the transaction of lawful busi- 
ness, have no authority as a corporation to charge and 
receive interest on loans made by them, to exceed the maxi- 
mum rate allowed by law; and al) loan contracts made by 
such corporation for interest in excess of the rate fixed by 
law, are affected with the vice of usury. Lincoln B. & 8. 
Aga’n. 0. GrARAT. oa cacccccecsccccccccccscccccecsrsccsees LB 


COUNTIES. 


1. County Board: JURISDICTION IN LOCATING PUBLIC ROADS. 
In an application to the board of county commissioners to 
establish a new public road, the posting of four notices in 
the manner required by the statute, and the presentation of 
a petition to the board for such road, signed by at least ten 
land holders, residents of the county, are essential prerequi- 
sites which must be complied with before the board can ac- 
quire any jurisdiction over the subject matter of the location 
and opening of such new road. Doody v. Vaughn........ 8 


2. : Powers. The board of county commissioners have. 
no power to review, vacate, or set aside its former adjudica- 
tions. Kemerer o. The State... ...ccecccccccccccccesvces -o- 180 
A 
8. : AUDITING COMPENSATION OF PUBLIC OFFICERS. 


Where the compensation for services rendered fcr the 
county is definitely fixed by law, the audit of the same and 
drawing a warrant therefor, by the board, are merely minis- 
terial duties unattended with the exercise of any official 
discretion, and therefore, in such case, the board cannot 
make such compensation any greater nor any less than that 
fixed by the law. Id. ..scccccccccccccccssccscecscssccees 130 


4. Paxes: EQUALIZATION: POWERS OF COUNTY BOARD. The 
county commissioners, acting as a board of equalization, 
cannot raise the assessment on property without giving no- 
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tice to the owner; and if they do so increase the assessment 
of property without notice, they act without jurisdiction of 
the person or subject matter, and their proceedings are 
void, and of no effect. South Platte Land Co. v. Buffalo 
COUNLY oa cacececccccces vacnccccccccssworessscnesssscsees QOS 


5. 6. County Aid to works of internal improvement. As the 
law stands there is no warrant for creating a county indebt- 
edness, in aid of internal improvements, exceeding in the 
aggregate ten per cent of the assessed value of the taxable 
property within the county. And even this must have been 
authorized by at least two-thirds of al} the votes cast on the 
proposition to extend such aid. Reineman v. C.C. & B. H. 

BR. Reccccccvcccccsvavcccsccvccsccccccesessvcsencesveces SIO 


6. 


Where a county votes aid to a railroad company in 
excess of the amount authorized by law, it is simply a void 
act, conferring no authority on the county commissioners to 
issue the bonds of.the county in any amount whatever. Id. 310 


%. Taxation: EXEMPTION: TIMBER ACT: CONSTITUTIONAL 
Law. The legislative act of February 12, 1869, entitled an 
“ Act to eucourage the growth of timber and fruit trees,” is 
repugnant to the constitution of 1875, and is therefore in- 
operative; and all deductions made under it from the as- 
sessments of lands for each acre planted and cultivated with 
forest and fruit trees, are made without authority of law; 
they are mere nullities,and must be so treated by the 
county commissioners in levying the necessary taxes for 
the current year. U.P.R. R.o. Saunders County.......... 228 


8. Re-Location of County Seat: JURISDICTION OF COUNTY 
COMMISSIONERS. The act of 1875, for the re-location of 
county seats, gives to the board of county commissioners 
exclusive authority to receive petitions for that purpose, 
and also, incidentally, to determine whether the signatures 
to such petitions are genuine, and of persons authorized to 
sign them. And when, in the exercise of this jurisdiction, 
the commissioners receive a petition for the re-location of a 
county seal, and judge it to be in all respects sufficient, and 
call an election accordingly, no objection being interposed 
cither to the petition or to the action of the commissioners 
until after theelection has been held and the result declared, 
it is too late to question the sufficiency of the petition; and 
an injunction to restrain the removal of the county offices 
to the new County seat, on the ground that such petition did 
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not conform to the requirements of the law, will not be 
granted. Hillis o. Karl.....0. a 6:8 Weiss. c0/ Sle eee jn eee se vee ss BOL 


9. 


The proper place to raise questions con- 
cerning the sufficiency of a petition for the re-location of a 
county seat is before the commissioners themselves; and if 
no objection be made there, the party complaining not be- 
ing prevented from so doing, equity will not interfere to 
prevent a removal, conformably with the result of the elec- 
tion, because of defects in the petition. Jd............... 883 


10. ELECTION. In ordering an election on the ques- 
tion of the re-location of a county seat, thirty days notice is 
required. But even if the notice be fora less time than 
this, a court of equity will not, for this reason alone, declare 
the election void at the suit of a party who participated 
therein, especially where it is not shown that a different re 
sult would probably have been obtained if the full statutory 
notice had been given. Jd.........ese00 osccccccccccsees SOR 


COUNTY BONDS. 


See CounTIEs, 5, 6, 


COUNTY COURTS. 


1. Naturalization of Aliens. A court without any clerk, 
distinct from the judge of such court, is not a court “ hav- 
ing a clerk within the meaning of section 2165 of the Re 
vised Statutes of the United States, providing for the natu- 
ralization of aliens, and such court is not competent to 
naturalize aliens. State, ex rel. Fossler, 0. Webster.......- 469 


2. Appointment of Clerks. The act passed February 15, 
1877, by the legislature of Nebraska, does not confer any 


authority, either expressed or implied, for the appointment 
of a clerk for the county judge. Jd........ oe cecccececee 469 


COUNTY SEAT. 


See Counrtizs, 8, 9, 10. : 


COUNTY TREASURER. 


See Taxes, 5. 
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COURTS. 


See County Court. JURISDICTION. PRAcTICcE. 


COVENANTS. 


See ConvEYANCE. 


CRIMINAL LAW. 


- See Practice rn CRIMINAL CasEs. 


DAMAGES, 


1. Replevin: Evmence. Where in an action of replevin 
tried to the court without a jury it was found that the use 
of the property while held by the plaintiff was worth $519, 
and that during the same time the property had depreciated 
in value $216, but neither of these items have been allowed 
as damages, and the testimony not having been preserved: 
Held, that there was no means of ascertaining whether they 
ought to have been allowed as damages or not, but that the 
inference to be drawn from the fact that the court below did 
not allow them is, that the evidence did not warrant it. 
Frey 0. Drahos..sccccccvcsccccccccccteseveccesesecrecees 194 


2. -——: If the property of a judgment debtor, in 
his possession or under Lis control, be seized by a sheriff in 
execution, and afterwards replevied from him by one hav. 
ing no interest therein, the true measure of the officer’s 
damages is its value, together with interest from the time it 
was taken. But in such case the defendant should not have 
damages for the detention or use of the property in addition 
to its value, fur this would be compensating him twice for 
the same injury. Jd............. aes Uobied cess waeeee ee 104 


8.- But where the property is levied on, not in 
the possession of the judgment debtor, but in the possession 
of the plaintiff, who is holding it under a purchase made in 
good faith, but from a person having no authority to sell it, 
the debtor laying no claim whatever to it, the propriety of 
permitting the officer, in addition to the full amount due on 
his executions, to recover also for the benefit of the debtor, 


may well be doubted. [d..........seseceeeecrores ecesses 194 


It is the duty of the court, upon finding the 
defendant entitled to property replevied from him, to pro- 


36 


‘4 
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ceed to assess adequate damages in his favor. ‘Ihe “righ? 
of possession only ” carries with it the right to have at least 
nominal damages, independent of proof of actual loss sus 
tained. But the failure to assess damages can be corrected 
only by motion for a new trial, and the preservation of al? 
the evidence bearing on the question. Id........seeeeee- 


194 


See Banks. CoNVERBION. InsuRANCE. NEGLIGENCE. RAILROATA 


REPLEVIN. 


DEBTOR AND CREDITOR. 


See ASSIGNMENTS. PRINCIPAL AND SURETY. 


DEEDS. 


1. Mistake in Grantee’s Name. A mistake or abbrevia- 
tion in the name of a grantee in a deed does not necessarily 
invalidate the deed, but such mistake or abbreviation may 
be explained and made certain and definite by extrinsic evi- 
dence. Auliman v. Richardson........csececcsaccccsecece 


2. The habendum in a deed cannot divest the estate 
vested by the grant in the deed; and when it is repugnant 


to the grant, it must be treated as of no validity or effect. Id. 


8. Acknowledgment. The function of an acknowledgment 
is twofold—to authorize the deed to be given in evidence 
without further proof of its execution, and to entitle it to be 
recorded. The acknowledgement is no part of the deed 
ftself. Burbank 0. BUS... cc cccccccseecccecccccssncceces 


4 CERTIFICATE. A certificate of acknowledgment is 
sufficient if it shows that the requirements of the statute 
have been complied with in substance. Id........sese00. 

6. A certificate which shows that: “On the 


twenty-ninth day of September, 1862, personally appeared 
before me, David Dorrington, mayor of Falls City,” etc.: 
Held, a sufficient statement of the identity of the grantor. 


Ta sadnlasel cceueneeecawestsadeertai cuionoesyesnuet 


6. Unrecorded Conveyance. JupGMENT LIEN. To defeat 
a prior unrecorded deed or mortgage, it is not enough for 
one to show merely that he is a judgment creditor of the 
grantor, but in addition to this it must appear that his claim 
or lien is evidenced by some instrument “required to be re- 


157 


157 


182 
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corded,” and it must also be filed for record before such 


prior conveyance. Galway, Semple & Oo. 0. Malchow....++. 283 


See MortTaacEs. 


DEMURRER. 
See PLEapIne, 8 


DIVORCE AND ALIMONY. 


1. Conflicting Testimony. In a case brought to the su- 
preme court on appeal, where no question of law is in- 
volved, and the testimony is conflicting and pretty evenly 
balanced, the finding of the court below will not be dis- 
turbed. Callahan 0. Callahan. .cecccesssccceccevesesees ee 


2. 


In order to justify a reversal of the finding of the 
court below, on a question of fact, such finding must be 
shown to be clearly wrong. [d.....cveccecccccssccscecee 


8. Alimony. A reasonable allowance of alimony, during the 
pendency of an action for divorce brought into the supreme 
court upon appeal, will be made. [d.....sceccessrcecsece 


ELECTIONS. 


See Count1zs, 8, 9, 10. 


EMINENT DOMAIN. 


See Rar.roaps, 4. Roaps anp BRIDGES. 


EQUITY. 


Fraudulent Assignment: JURISDICTION OF EQUITY IN 
~  caszs oF. It is clearly within the scope of equity cogni- 
zance to interfere at the suitof a creditor who has caused ex- 
ecution to be levied upon goods fraudulently assigned by his 
debtor, and to set the assignment aside as an impediment to 
the proper enforcement of his just legal rights. Morgan 0. 


388 


BOgue..ccscccscccccccsccccsscssscsccarcccccesveceresces 4p 


See AppzaL, 8,5. Insonctron, 2,3,4. JUDGMENT, 1. JURISDICTION. 
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ERROR. 


1. County Courts: suDGMENT: ERROR. Error will lie upon 
a judgment or final order of the county court which affects 
&@ substantial right and in effect determines the avtion, or 
which affects a substantial right in a special proceeding, or 
upon asunimary application in an action after judgment, 
when the same appears vu the record of the county court. 
Rudolf 0. Winters. ........+. Sees oiiewiwlslawsameteee ceceee 125 


2. Practice: INSTRUCTIONS TO JURY: ExcerTION. Where 
the record does not show that any exception was taken to 
the charge of the court to th: jury, no foundation is laid for 
a review of the instruclio:.s in the supreme court. Scufield 
0. BROWN .oeccecceeveeveee adiare Sos. ad iow nie istoea sie ateusers secre 221 


TESTIMONY: PETITION IN ERROR: MOTION FOR A 
NEW TRIAL. To entitle « party to a review of the ruling of 
the court below on the almission or rejection of testimony, 
it is necessary that the alleged error should be specifically 
poiuted out, not only in the petition in error, but aiso in the 
motion for a new trial in ihe court below. Jd..... seorecee QOL 


: NEWLY DISCOVRRED EVIDENCE. A new trial will 
not be granted on the ground of newly discovered evidence 
which is merely cumulative to that which had already been 
produced, [d....ccoccsccccccccvcrccccccescccscsecseess Oak 


ESTOPPEL. 


1. By Acts in Pais. Generally, whether acts or admissions 
of a party shall opcrate by way of estoppel or not, must de- 
pend upon the circumstances of each case, and therefore 
there can be no fixed and settled rules of genera! application 
to regulate estoppel zm pazs, as in technical estoppels. 
Campbell v. Nesbit... ccccceccccsccnscccscccceverscsccceces B00 


2. Banks: CONTRACT BY OFFICERS: ESTOPPEL. O., the presi- 
dent of a bank, informed one R. that they were about to re 
organize the bank, and that if he would act as director 
thereof, and his firm would give the bank all their business 
as they had done before, and use their influence in its be- 
half, that they would give him ten shares of the stock. R. 
acceptcd the proposition, and was elected and served as a 
director, and the firm of which he was a member continued 
to do business with the bank. Held, 1st, that the agreement 
was a sufficient consideration to entitle R. to the ten shares 


INDEX, 543 


ofstock. 2d. That the president professing to act for the 
bank in the transaction, and the bank receiving the benefits 
derived from the contract, thereby ratified his action. Rick 
v State National Bank....cccsccceccce seccccscccesccces 


: EVIDENCE. 


1. Parol Testimony is not admissible to prove the surrender 
of leased premises. Under the statute of frauds such sur- 
render can only be done by some note or memorandum in 
writing, subscribed by the party surrendering the same. 
Kittle 0. Bt. TOWN. oc creccrcccvcccccscscacsecescvcsesevese 


2. 


When the parties have reduced their contract to writ- 
ing, the law presumes that al! previous and contemporane- 
ous negotiations and conversations leading to the contract 
are merged in it, and cannot be varied by parol testimony. 
Hamilton 0. TRrall..cccccecccccccsscccscecccceccscvcsces 


8 An Objection to the admission of evidence, on the ground 
that the petition does not state a cause of action, may be 
taken at any time during the progress of the trial, and is not 
waived by answer or failure todemur. Curtis 0. Cutler.... 


4. Partnership. Where the existence of a partnership is 
denied, and there is no evidence to establish its existence, 
the statement of a party claiming to be a partner binds no 
one but himself; but this rule has no application where 
there is testimony establishing the cxistence of the partner- 
ship. Converse v. Shambaugh, 6 Neb., 376. McCann 0. 
MeDOnald..ceccccccccccccervecsccesctsccvoresevee sseses 


See Dzeps, 1. PrRactick In CRIMINAL CasEs, 6—18, 20, 21. 


EXCEPTIONS. 


See Practice, 16, 18, 21, 29, 82. 


EXECUTION. 


1. Sale, Where there is no prohibition in the statute, a sheriff, 
who has levied an execution upon real or personal property 
of the debtor before the return day of the writ, may sell such 
property after the return day thereof, And this rule applies 
to an order of sale. Johnson 0. Bemis....cccccccee ceecves 
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8. 


- : PRACTICE: MOTION TO SET ASIDE SALE. A motion 
to set aside a sale, or order confirming a sale of real estate, 
should point out specifically the errors complained of. Gen- 
era] objections are too indefinite to be considered. Jd..... 


: . An affidavit in support of a mo- 
tion to set aside an order confirming a sale, which alleges 
that the attorney for the plaintiff before the sale promised to 
purchase the premises “at the full amount called for in the 
decree, unless the same were purchased by some one else at 
a higher bid,” there being no allegation that any one desir- 
ing to purchase the premises was thereby deceived, or pre- 
vented from bidding, or thal the premises could be sold for 
4 higher price than that already bid, is not sufficient to au- 
thorize the court in setting aside the sale. Id....-sssseeee 


4. Stay of Execution. A judgment was rendered in the pro- 


5. 


6. 


bate court of Lancaster county for over one hundred dollars. 
Held, that execution thereon could have been legally stayed 
only by complying with section 481 of the code of civil pro- 
cedure. Gregory v. CaMeron. cecsveccesevccvcarccccsscece 


MERE UNDERTAKING BY SURETIES ALONE NOT SUFFI- 
cient. The requirement of the statute that the defendant 
“shall enter into a bond, with one or more sufficient sure- 
ties,” etc., is not answered by giving a mere undertaking, 
executed by sureties alone. Id....ccccccccsccccceccss ccve 


. The acceptance of such an instrument by 
the probate judge, the plaintiff! not being a party to tt, was 
avoid act, and neither prevented the immediate enforce. 
ment of the judgment by execution, nor bound the sureties 
to its payment, Td... .scesceccercccvccscccccccccsececnce 


See Morteaae, 8. 


EXEMPTIONS. 


1. Partnership Property. Section 521 of the code of civil 


procedure, which provides that: “All heads of families 
who have neither lands, town lots, nor houses subject to ex. 
emption as a homestead, under the laws of this state, shall 
have exempt from forced sale on execution the sum of five 
hundred dollars in personal property,” applies only to indi- 
vidual debtors, and exempts only individual property. Wise 
O: FP OY Los od vices viiads eben sar etenieietcn ties os See bie eaie sacs e 
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2 . Che property of a partnership is not exempt from 
execution for the satisfaction of a judgment against the 
partnership. And where, upon the levy of such an execu- 
tion upon the goods of a firm, its members undertvok to 
divide them in severally between themselves with the view 
of enabling each one 1o claim and hold his share exempt: 
Held, that by the levy a valid lien was acquired which it is 
not in the power of the firm, either by sale, or a division be- 
tween its members, to destroy or prejudice. I[d.....csesee 


8. Of Personal Property. When the head of a family re- 
sides upon lands owned by him as a homestead, he cannot 
receive the benefit of the exemptions provided by section 521 
of the code. Atel v. Warden. ..ccccccecssccscvccencevens 


4 : HOMESTEAD. Itis matter of no consequence whether 
the lands so occupied by him as a homestead have been en- 
tered under the homestead or pre-emption Jaws of congress, 
or under the act permitting purchase of lands, known as 
“offered lands.” Id... scccccccccccccccesececcsscccerees 


See Taxus, 10. 


FINDINGS. 


See Practice, 18. 


FORECLOSURE, 


See Mortaaae, 8, 11 


FRAUD. 


1. Chattel Mortgage: POssEssION OF PROPERTY BY ‘THE 
MORTGAGOR: PRESUMPTION OF FRAUD FROM. In a con- 
troversy between the mortgagee and creditors of the mort- 
gagor concerning mortgaged property found in possession of 
the latter, evidence showing that the mortgage “was made 
in good faith, and without intent to defraud such creditors,” 
is imperatively required to overcome the legal presumption 
of fraud arising from such possession. Brunswick & Co. v. 
MeQlaynss visa cocedeus capi pene see teecescas ve wee bs we seas 


+ 


Inorder to prevent such presump- 
tion of fraud in favor of creditors of the mortgagor, and the 
necessity of proof by the mortgagee of good faith in the exe- 


182 


182 
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cution of the mortgage to overcome it, an actual and con- 
tinued change of possession of the mortgaged property is 
TEQUITEd, Td. rarreccsercccncccccccencccccstereversecens 


8. 3 . And where the mortgaged prop- 
erty, consisting of two billiard tables, kept by the mort- 
gagor, a saloon keepcr, in his saloon, for the use of his 
customers, was permitted to remain in his possession, al- 
though placed nominally in the charge of bis bar-tenicr, and 
used in the business of the mortgagor: Held, that there was 
no such “actual and continued change of possession” as the 
statute requires to ‘prevent the presumption of fraud as to 
creditors of the mortgagor. I[d.....cccersccecocecsecocces 


4 Rescission of Contract. To entitle a party to rescind a 
contract for the sale of chattels on the ground of fraud he 
must offer to return the property received by him and de- 
mand a rescission within a reasonable time after the discov- 
ery of the fraud. Brown v. Waterd..cecsceceroccencessrees 


If a party be induced to purchase an article vy fruud- 
ulent misrepresentations of the seller respecting it, and after 
discovering the fraud continue to deal with the article as 
his own, he cannot recover back from the seller the money 
PRIG OL ite Lbs. dsc dices sie sav eeic eves eevee sees yoo See ests 


6. 


In this case there having been a delay of from five 
to six months after discovering the fraud, and no offer to re- 
store the property or to account for its use, equity will not 
lend its aid by decreeing a rescission of the contract, but 
will leave the plaintiff to the ordinary modes of redress 
which the law affords. I[d.......seccscccccccsccecceres 


ASSIGNMENT: EVIDENCE. The continued possession 
of goods, assigned by the execution debtor up to the time 
of their being seized in execution, in the absence of a show. 
ing of good faith in him who claims under the assignment, 
is conclusive evidence that the assignment was fraudulent, 
and the statute (section 11, chapter 25, Gen. Statutes) re- 
quires the court so to declare. Morgan v. Bogué...+.ese+0. 


8 


. The deed of assignment contained a provision for a 
return to the assignor of the surplus, if any remained, of the 
assigned property after satisfying the claims of the creditor 
for whose benefit it was made. Held, that this reservation, 
deing merely incidental to the primary object of the assign- 
ment, would not render it fraudulent under sec. 7, ch. 25, 
Gen. Statutes. Ld..cccccccrcccccncccccscccccccenscesencs 
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conDITIOoNs. A debtor cannot, when a debt is due, 
avoid the obligation of immediate payment, nor can he, 
without the consent of the creditor, extend the period of 
credit. Therefore, if an assignment contains a provision, 
from which it appears that the debtor, at the time of its 
execution, intended to prevent the immediate application of 
his property to the payment of his debts, it will render the 
instrument void on its face. McCleery v. Allen..sesieoesss 21 


10. : . Where an assignment contained @ pro- 
vision authorizing the assignec “to dispose of the same 
in any manner whatsoever as freely and lawfully as the 
assignor could do himself, which the said party of the 
second part, trustee as aforesaid, may deem advisable to do, 
tending in his opinion to convert the same into money, for 
the benefit of all interested”: Held, that this authorized a 
sale on credit, and rendered the instrument void on its face. 


Ld. vccscccccvescvcccvasccscceececes secccccccecsccesence 21 


See Pieaprina, 14 


GARNISHMENT. 


See ATTACHMENT, 2, 


GRANTS. 


A Patent issued by the governor in pursuance of an express 
grant, is not void upon its face, and passes the legal title to 
the property therein granted. It may be impeached for 
fraud, or set aside for other sufficient cause, but cannot be 
assailed collaterally. Statev. S O.& P. BR. Rissececseevee 357 


See Deeps, 2. RaiLtroaps, 


HIGHWAY. 


See R»aps AND BRIDGES, 


HOMESTEAD. 


1. Exemption. When the head of a family resides upon 
lands owned by him as a homestead, he cannot receive the 
benefit of the exemptions provided by section 521 of the 
code. Axtell v. Wurden.....ccsceccccccrcarcnccccessccess 182 
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2. : HOMESTEAD. It is matter of noconsequence whether 
the lands so occupied by him as a homestead have been en- 
tered under the homestead or pre-emption laws of congress, 
or under the act permitting purchase of lands, known as 
“offered lands.” Id... ccc cccccncccceereccaceseescseeee 


HOMESTEAD ON PUBLIC LANDS OF THE UNITED 
STATES. When a person has entered lands under the home- 
stead act of congress, and has resided upon and cultivated 
the same over five years, and in all respects has complied 
with the requirements of the law, he is the real owner of 
such lands; the United States holds the legal title simply 
as trustee for such owner, without any interest in such 
lands, except a mere special interest for the amount of un- 
PAId fees. Loic sae vis csc seiee wesieicess sees sveeess even esses 


HOMICIDE. 


See PRacTICE IN CRIMINAL CASES. 


HUSBAND AND WIFE. 


See MarRRIED WOMEN. 


INCUMBRANCE, 


See Conveyance. Morteaae, 8, 11. 


INDORSER, 


See Banxs. NzGoTIABLE INSTRUMENTS, 


INJUNCTION. 


1. Granting. A district judge may grant a temporary order of 
injunction in an action out of his own district, but he can 
do so only when the office of judge in such district is va- 
cant, or where it is shown that the judge thereof is absent 
or from some cause is unable to act. Ellis v. Karl........ 


2. To Restrain Collection of Taxes. The power to levy 
a tax must be clearly and distinctly given by law, and if 
the limits fixed by the statute are transcended by levying a 
sum in excess of that authorized by law, such excess may 
affect tiles acquired by a sale of property for such illegal 


182 
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4. 
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tax. But this will not excuse a party praying for ap injunc- 
tion from tendering the amount of taxes justly due from 
him. B.d M.R. RB. 0. York County. .ccccccsscccenssscces 


If a portion of a tax is legal and a portion 
illegal, if the legal can be separated from the illegal, an in- 
junction will not be granted to restrain the collection of the 
entire tax. Jd...... eee aleeicw ee cetaiee eee 


Courts of equity will enjoin the collection 
of an erroneous or illegal tax, when the enforcement of the 
assessment would lead to a multiplicity of suits, or produce 
irreparable injury, or cast a cloud on title to real estate, or 
when the assessment on the face of the proceedings is valid, 
and requires extrinsic evidence to show it is invalid, or 
when the officers transcend their authority. South Platte 
Land Co. 0. Buffalo County......-.005 occseee woe iete Soe wieis 


See ATTORNEYS. NEGOTIABLE INSTRUMENTS. 


INSURANCE. 


Life Insurance: DEFAULT IN PAYMENT: PAID UP POLICY: 


MEASURE OF DAMAGES. A life insurance policy provided 
that a certain part of each premium be allowed as a loan or 
credit, and as a debt against the policy until paid or can- 
celled by profits or otherwise, and further provided that 
after a certain time, and after full annual payments of 
premiums during this time, upon default and surrender of 
the policy by the insured, the company should issue to him 
a new paid-up policy for an equitable amount, subject to the 
outstanding loans or credits: Held, that upon a breach of 
the covenant to issue such new paid-up policy by the com- 
pany, the measure of damages, after full payment of all 
premiums accrued before such default, is the fair cash value 
of the new paid-up policy at the time of the breach of con- 
tract, with interest thereon. Union Central Life Insurance 
Co. 0. McHugh. .ccsce ccccscccseecs Siaeises.is Rasediccened . 


INTERNAL IMPROVEMENTS. 


See ConstITUTIONAL Law, 1—-5. Taxzs, 18% 


INTEREST. 


1. How Computed. Interest on a judgment or debt due is 


computed up to the time of the first payment, and the pay- 
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ment so made is first applied to discharge the interest, and 
afterwards, if there is a surplus, it is applied upon the prin- 
cipal, and so toties quotées, taking care that the principal 
thus reduced shall not at any time be suffered to accumulate 
by the accruing interest. Dar‘s vo. Neligh..c.sceceereceee 


2. Building and Saving Associations. Persons associ- 
ated and incorporated under section 123, and subsequent 
sections of chapter XX YV of the Revised Statutes of 1866, for 
the transaction of lawful business, have no authority as a 
corporation to charge and receive interest on loans made by 
them to exceed the maximum rate allowed by Jaw; and all 
loan contracts made by such corporation for interest in ex- 
cess of the rate fixed by law, are affected with the vice of 
usury. Lincoln B. & S. Asan. o. Graham...ccccecseeceees 


INTOXICATING LIQUORS, 


See Liquor SHiiine. 


JUDGMENTS. 


1. Lien of Judgments. A judgment is not a specific lien on 
the real estate of the judgment debtor. It is merely a gen- 
eral lien thereon, and is subject to all prior liens, either 
legal or equitable. The lien merely confers the right to 
levy on the real estate of the judgment debtor, to the exclu-" 
sion of other adverse interests subsequent to the judgment 
Metz v. The State Bank of Brownville...ccccceccacceccecees 
See also Dorsey 0. Hall.......-. Oeiels a oie d'o.6:05:4 SS vis wees eas 


2. Practice: ENTERING JUDGMENT. In addition to the gen- 
eral index provided for by statute, in which the names of 
the parties to an action, both direct and inverse, shall be en- 
tered, the judgment record must also contain the names of 
the judgment debtor and the judgment creditor, arranged 
alphabetically. Id... .sccccccscevcccccrccresscseccscnece 


8. MUST BE INDEXED. A judgment which is valid as 
soon as rendered does not become a lien upon real estate as 
against a subsequent purchaser, without notice, until prop- 
erly indexed. And a purchaser need not search for judg- 


ment liens further than to examine the proper index. Id.. 


4. 


NOTICE. A subsequent purchaser, however, is 
affected with such notice as the index entries afford; and if 
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they are of such a character as would induce a cautious and 
prudent man to make an examination of the title, he must 
make such investigation; and in case of his failure todo go, 
he cannot plead ignorance of such facts as an examination 
of the record would have disclosed. Id.......csseeeeeeees 165 


ln 1874, a judgment was recovered in the 
probate court of Richardson county against H., and in Feb- 
tuary, 1875, a transcript thereof was filed in the office of the 
clerk of the district court, but the name of the judgment 
debtor was not entered in the general index under the letter 
G., nor were the names of the judgment debtor and judg- 
ment creditor arranged alphabetically in the judgment 
record. H., at the time the transcript was filed, owned cer- 
tain real estate in the county, which he afterwards sold and 
conveyed to M., who had no actual notice of the filing of 
the transcript. In an action by M. to enjoin a sale of the 
premises on an execution issued on the judgment: Held, 
that the lien of the judgment did not attach to the land so 
as to affect the purchase. Id... csecccceaccee-ceeccsceses 165 


Quere. Whether tbe entry of a judgment 
against defendants, in the firm name alone, creates alien on 
Teal estate. Td... .ccccceeccecrcscesscenseseseesscceese 165 


6 ——: 


%. In Actions in Replevin. Prey v. Drahos.......0..... 194 
Hooker 0. Hammill... .ccccccercccccvccccvcccsctcsseesees ool 


8. Final Judgment. The recitals in the record were as fol- 
lows: ‘This cause coming On to be heard on the demurrer 
to the plaintiff's petition heretofore filed, the court, after 
hearing the argument of counse] thereon, and after due con- 
sideration, sustained said demurrer and rendered judgment 
for the defendant, and against the plaintiff, for the costs of 
this action taxed at $11.20": Held, not a judgment, but a 
mere recital that one had been rendered for costs. Miller 
0 Bi GM. RB. COcc cc cccceccccccccccccescsentenssecsees QUd 


9. Revival of. The revival of a judgment is but a continua. 
tion of the original action. Where it is sought to revive an 
action upon the ground that the cause has abated by reason 
of the death of the defendant, the only questions at issue upon 
such motion are: M7rsi, the death of the defendant; Second, 
the substitution of the administrator and heirs of the estate. 

In that proceeding, if the cause of action survive, the court 
has no authority to inquire into the merits of the case. 
Gilletts 0. Morrison. ..ccsccccccscce-casccccccsccecesseses 263 
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10. 


11. 


12. 


13. 


14, 


15. 


16. 


17. 


The right to revive an action is not dependent on 
the discretion of the court or judge making the order, but, 
under ‘the conditions and within the time limited by statute, 
ig.a matter of right. [d......ccccecsccccceccveccsecessee 268 


An action pending against a deceased person atthe © 
time of his death, may, if the cause of action survive, be 
prosecuted to final judgment; and the executor, administra 
tor, or heir may be adimitted to defend the same. Jd....... 268 


Unrecorded Conveyance: JUDGMENT LIEN. To defeat 
a prior unrecorded deed or mortgage, it is not enough for 
one to show merely that he is a judgment creditor of the 
grantor, but in addition to this it must appear that his claim 
or lien is evidenced by some instrument “required to be 
recorded,” and it must also be filed for record before such 
prior conveyance. Galway, Semple & Co.0. Malchow....... 285 


PRIORITY OF LIEN. Where land intended to be in- 
cluded in a mortgage is omitted by mistake, and a judgment 
is subsequently recovered against the mortgagor, the lien of 
the judgnient creditor is subject to the cquity of the mort- 
Pages Adis cases Sess ea eae heb on swe pakise ese ec teeaices « 285 


Lien of Judgment. The lien of a judgment does not ex- 
ceed the actual interest which the judgment debtor had in 
the land at the time it was rendered; and it is subject to 
every equity existing against the debtor at the time of its 
rendition. Bennett v. Fooks & Moffitt, 1 Neb., 465, over. 
Tuled. [d....ccccccccsccceccctccccccceeteccesesecssense SOU 


Replevin. While a judgment in favor of the defendant 
for a return of the property, which fails to award at least 
nominal damages, is for that reason technically defective, 
still if it conform in this respect to the finding of fact 
which is not questioned by motion for a new trial, the judg. 
ment will not be reversed on that ground. Frey v. Drahos. 195 


When Lien Attaches. All judgments rendered during 
a term of the district court, in actions commenced prior 
thereto, are liens on all the lands of the debtor within the 
county from the first day of such term; and all lands of the 
debtor without the county shall be bound for the satisfaction 
of a judgment against him from the time they shall be 
seized in execution. Colt 0. DuBoie.....sseccoccsecceeess SOL 


AFTER ACQUIRED LANDS. The lien attaches to all 
lands and tenements of the debtor in the county where the 
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judgment is rendered, whether held by him at the time of 
its rendition or subsequently acquired. Id.....0.+++eeeee+ 891 


18. A Final Judgment is one that disposes of the merits of 
the case. Hall v. Vanter..... bio. is vere ied. c's '0.00'n0sie'¥.o-00 See BOE 


-19. 


Z. V. commenced an action against H. and others, 
upon an award. Afterwards, upon. it being made to appear 
to the court that Z. V. had assigned to T. V. his interest in 
the action, an order of substitution was made. T. V. then 
dismissed the action without prejudice, and commenced an 
action on the award in hisown name: Held, that the order 
of substitution was not a final order or judgment, and not 
Conclusive. Td..ccsccccccascccccccccccscccscscccoserece SOF 


20. Form. {In the probate court a “judgment decreed in favor 
of plaintiff in the sum of—principal $174.70, interest 85 
cents, judgment $175.55,” and costs 39.30, is a final determi- 
nation of the rights of the parties in the action, and though 
untechnical in form, is sufficient as the entry of a judgment. 
Lewis 0. Walrus. .ccccccccccvccccscvcsccseccsccsccccscves AID 


21. Replevin. In replevin where judgment is rendered in 
favor of the defendant, ordinarily he is entitled to damages 
for the decrease in value of the property, with interest on 
its entire value. If the property cannot be returned the de- 
fendant is entitled to the value of the property at the time 
the same was taken, with interest thereon to the time of 
trial. Moore v. Kepner. .ccccccscccccccccccsevevcccsseces OGL 


JUDICIAL SALE. 


1. Foreclosure of Mortgage: RIGHTS OF PURCHASER. The 
purchaser, under a decree of foreclosure, acquires by his 
deed all the interest of the mortgagor in and to the mort. 
gaged property. And where a selior mortgagee becomes 
the purchaser and acquires the legal title to the premises, 
he is not liable to account to a junior mortgagee for the 
rents and profits, unless it is made to appear to the court 
that the security is insufficient and a receiver has been ap. 
pointed. Renard v. Brown... .cesesecccccccccevcsceescees 449 


2 


REDEMPTION BY JUNIOR INCUMBRANCER. The right 
of a junior incumbrancer who was not made a party tu’ a 
suit to foreclose a mortgage is to redeem the senior iacum. 
brances, not to redeem the land. The owner of the fee re 
deems the land ttself. The junior incumbrancer is not en. 
titled to the estate, but an assignment of the securities. Jd. 449 
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8. Decree. In a sale made under the authority of a decree in 
equity, the court is the vendor, and the commissioner mak. 
ing the sale is the mere agent of the court. The decree 
directs the sale of the property and the application of the 
proceeus to the payment of the debt, and is a sufficient war- 
rant of authority to the officer to sell as directed in the de 
cree. Parrat v. Nelign....cccccsccreccccecccserscccceees 4656 


NOTICE OF SALE. Where an officer has caused 
public notice of the time and place of a sale of real estate to 
be given, for at least thirty days before the day of sale, by 
advertisement in sorne newspaper printed in the county, it is 
unnecessary to post notices of the time and place of sale. 


5. Practice: CONFIRMATION OF SALE. In an equity cause, 
4S ip an auction at law, if a party desires to oppose the con- 
firmation of a sale of real estate, he must file a motion in 
the district court, setting forth the grounds upon which he 
seeks to set the sale aside. If the motion is overruled he 
may then appeal to the supreme court. Id..ccecccsccee +e 458 


JURISDICTION. 
Judges of District Courts: JURISDICTION OF AT CHAM- 
BERS. The judges of the several district courts, as such, 


have no inherent authority at chambers whatever, but only 
such as the statutes give to them. Zilis 0, Karl........... 881 


See ApreaL, 3. Srate anp State Orricers, 6. Taxgs, 11. 


JURORS. 


See Pracricr in CremMINAL CasEs, 8, 4, 22, 23. 


JUSTICES OF THE PEACE. 


See APPEALS, 4, 5. 


LANDLORD AND TENANT. 


1. Lease. When, by the terms of a lease of real estate for five 
years, the lessee may terminate the lease at the end of either 
year, upon giving to the lessor six days written notice, such 
written notice must be served on the lessor, as required by 
the contract. Hiitle 0. St. John....cccccesevcceseees eoees 
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2. : EVIDENCE. Parol testimony is not admissible to 
prove the surrender of leased premises. Under the statute 
of frauds, such surrender can only be done by some note or 
memorandum in writing, subscribed by the party surren- 
dering the same. I[d......cccccsscccscccsccevcccrsressse 9 


LANDS. 


See Mortaace. Poupsurc Lanps. 


LIEN. 


1. Mortgage and Judgment: Priority oF LIEN. Where 
land intended to be included in a mortgage is omitted by 
mistake, and a judgment is subsequently recovered against 
the mortgagor, the lien of the judgment creditor is subject to 
the equity of the mortgage. Galway, Semple & Co. v. Mal- 


2. 4 . The lien of a judgment does not exceed the 
actual interest which the judgment debtor had in the land 
at the time it was rendered; and it is subject to every equity 
existing against the debtor at the time of its rendition. 
Bennett 0. Fooks & Moffitt, 1 Neb., 465, overruled. Jd...... 285 


See PartnersulpP, 6. 


LIMITATION OF ACTIONS. 


1. The Statute of Limitations is a wise and beneficial law, 
and does not raise a presumption of payment, but is in- 
tended to be a statute of repose. Chapman v. Kimball..... 399 


2. Covenant Against Incumbrances. The statute of limi- 
tations commences to run at once Upon & covenant against 
incumbrances, if the incumbrance existed at the time of the 
Conveyance. Ld. ....ccsccccccccccccccncssccscccsseccens BOD 


LIQUOR SELLING. 


Regulation. It is the province of the legislature to regulate 
the sale of malt, spirituous, and vinous liquors, and to fix 
the price of a license to sell the same; and the remedy fora 
reduction of the price so limited and prescribed by legisla 
tive authority, is by application to the legislature itself and 
not to the courts. State, ex rel. Hahn, v0. Hardy............ B17 


OY) 
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MANDAMUS. 


1. The Application for a Writ of Mandamus must show 
a prior demand and refusal, and must set forth facts which 
clearly impose upon the respondent a dutv which the law 
enjoins upon him as resulting from an office, trust, or sta- 
tion. Kemerer 0. The State..ccccocceccecccccncecssscvess 


If the relator sets up in his application a claim, the 
payment of which is not allowed by law, it is a fatal objec- 
tion to amandamus. Id.....ccsseccccccsecccccscscesecs 


MARRIED WOMEN. 


Action by. A married woman may, while married, main- 
tain an action in her own’name for any matter in relation to 
her separate estate or business, or for injuries to her person. 
Omaha Horse Ratlway Co. 0. Doolittle... .ccccocccecceseuee 


MORTGAGES. 


1. Chattel Mortgage: PossEssION OF PROPERTY BY THE 
MORTGAGOR: PRESUMPTION OF FRAUD FROM. In «# contro- 
versy between the mortgagee and credilors of the mortgagor 
concerning mortgaged property found in possession of the 
latter, evidence showing that the mortgage “ was made in 
good faith, and without intent to defraud such creditors,” is 
imperatively required to overcome the legal presumption of 
fraud arising from such possession. Brunswick v. UcClay.. 


In order to prevent such presump- 
tion of fraud in favor of creditors of the mortgagor, and the 
necessity of proof by the mortgagee of good faith in the exe. 
cution of the mortgage to overcome it, an actual and contin. 
ued change of possession of the mortgaged property is re- 
QUITO, Ld sisi ics sccnceiwacte Wsole e's isiea sie.c05is Fe¥-ar5 cs Saeed 


2. 


And where the mortgaged prop- 
erty, consisting of two billiard tables, kept by the mort- 
gagor, a saloun keeper, in his saloon, for the use of his cus. 
tomers, was permitted to remain in his possession, although 
placed nominally in the charge of his har-tender, and used 
in the business of the mortgagor: Held, that there was no 
such “actual and continued change of possession” as the 
statute requires to prevent the presumption of fraud as to 
creditors of the mortgagor. Jd......... a1 Sieeie Seye’eraresee Sas : 


180 


130 


481 


137 


137 


137 
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4, : EXECUTION AND ACKNOWLEDGMENT. The several 
sections of chapter 43 of the Revised Statutes of 1866, in re- 
lation to the execution and acknowledgment of deeds, mort- 
gages, and other instruments in writing required to be 
recorded, are to be construed together, and apply to and in- 
clude chattel mortgages. Hooker 0. Hammill... ccccessaee 


5. Recording Act: MORTGAGE: NoTice. Under our record- 
ing act the record of a mortgage is notice only as to the 
lands actually described therein. As to lands omitted from 
the description by mistake it will be treated the same as if 
it were unrecorded. Galway, Semple & Co.v. Malchow...... 


6. As to Priority of the lien of an unrecorded mortgage over 
that of ajudgment. See [d.....cccccscccsccccenccecccsces 


%. Attachment. The attachment of a note and mortgage debt 
is in effect a seizure of the same, and in law is regarded as 
an assignment to the attaching creditor of such note and 
mortgage, and gives such creditor the same right to enforce 
the payment of the money from the garnishee as the debtor 
himself previously had. Campbell 0. Nesbit...+scececeeees 


8. Senior and Junior Mortgagees. A senior mortgagce 
recovered a judgment on his note in an action at law, and 
attached a sufficient amount of personal property to satisfy 
his debt, which property was afterwards taken from him in 
action of replevin, not being the property of the judgment 
debtor. No execution was issued on the judgment. In an 
action by a junior mortgugee to foreclose @ mortgage in 
which the senior mortgagee was made defendant: eld, 1. 


231 


285 


285 


300 


That the provisions of the statute requiring the return of an . 


execution unsatisfied, before proceedings in foreclosure 
could be maintained, were for the benefit of the debtor. 2, 
That unless a lien was acquired upon another fund by virtue 
of the judgment, the mere failure of the senior mortgagec to 
cause an exccution to be issued on his judgment will not 
divest him of his lien on the mortgaged premises. Szmmona 
Hardware Co. v. Brokaw. .ccveccccccenterccccscreceescens 


9. Mortgagor: RENTS AND PROFITS OF MORTGAGED PREM- 
isEs A mortgagor is not liable for rents and profits while 
he is in possession of the mortgaged premises, and his 
grantee will take his title and be protecied to the same ex- 
tent as the mortgagor. Where the equity of redemption is 
sold upon execution the purchaser takes the title of the 
mortgagor, subject to the incumbrance. Renard 0. Brown.. 


405 


449 
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10. Sale: FORECLOSURE OF MORTGAGE: RIGHTS OF PUR- 
CHASER. The purchaser, under a decree of foreclosure, ac- 
quires by his ‘deed all the interest of the mortgagor in and 
to the mortgaged property. And where a senior mortgagee 
becomes the purchaser and acquires the legal title to the 
premises he is not liable to account to a junior mortgagee 
for the rents and profits, unless it is made to appear to the 
court thal the security is insutticient and a receiver has been 
Appointed. -Ldssccrescs pees sections od seesieee gets cree ene 449 


11. 


: REDEMPTION BY JUNIOR INCUMBRANCER. 
The right of a junior incumbrancer who was not made a 
party lo a suit to foreclose a mortgage is to redeem the 
senior incumbrances, not to redeem the land. The owner of 
the fee redeems the land itself. The junior incumbrancer is 
not entitled to the estate, but an assignment of the securities. 


LQ ieea ais wale ae heen sia shee te ds 00 08% tad bee eE sees Soe esse . 449 


12%. What May be Mortgaged. Every kind of property, 
real or personal, which is capable of absolute sate, may be 
mortgaged. Dorsey v. Hall....ccccccccccccscccccceccsess 460 


MUNICIPAL BONDS. 
See Crtrzs oF THE SEconp Cuass. ConsTITUTIONAL Law. 
Countizs. TaxEs, 13. 
MUNICIPAL CORPORATIONS. 
See Crrigs oF THE First ChAss. CITIES OF THE SECOND CLASS. 
ConsTITUTIONAL Law. COUNTIES. 
MURDER. 


See Practice IN CRIMINAL CASES. 


NEGLIGENCE, 


Where the carelessness of the plaintiff, as well as that of the 
defendant, operates directly to produce the injury com. 
plained of, the plaintiff is not entitled to recover; but in 
cases of mutual negligence the plaintiff is entitled to recover 
unless he might, by the exercise of ordinary care, have 
avoided the consequences of the defendant’s negligence. 
Omahu Horse Railway Co. v. Dovlittle.c.sccccrcccceccccces 481 


1. 


2. 


8. 


4. 


5. 


7. 
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NEGOTIABLE INSTRUMENTS. 


Promissory Note: EXTENSION OF TIME OF PAYMENT. An 
agreement by the indorsee of a promissory note for a defi- 
nite extension of the time of payment, in consideration of 
an agreement by the maker to pay a greater rate of interest 
than that provided for in the note, is binding upon them, 
and if made without the consent of the indorser will release 
him from all liability thereon. Kittle v. Wilson. ..... sheets 


: HOW EXTENSION OF PAYMENT TO BE AVAILED OF. 
This defense is a legal one, and should be made by the in- 
dorser in the action against him on the note; but if he 
neglect to do so and suffer judgment to go against him, he 
cannot afterwards make it available as a ground for enjoin- 
ing the enforcement of such judgment. IJd........seeeeee 


: SET-OFF. Any set-off to a promissory note which 
would have been good between the original parties, may be 
pleaded against an indorsee who acquires it afier maturity. 
He takes it subject to any right of set-off which the maker 
had against any prior holder. Davis v. Neligh........+. x6 


T., the owner of a promissory note, had it 
drawn payable to K., or order. T. retained possession of 
the note until after it became due, and received from the 
maker thereof the full amount due thereon. Afterwards he 
delivered the note to K. It did not appear that K. paid any 
consideration whatever for the same. K. indorsed the note 
and delivered it to C. E. T., the wife of T., who assigned the 
same for a valuable consideration to D. In an action on 
the note: Held, that the note was subject to the set-off from 
the maker of the note to T. Id......sesee00s Perrrrr er rer 


When an overdue note is assigned, the assignee 
takes it subject to all equities existing between the maker 
and the payee. In an action on the note, the maker may 
show that it was obtained by fraud, or without considera- 
tion, er that before he received notice of the assignment he 
had paid it. Ld...ccreccccccrccssussorcerenee ePieee ena 


SET-ofF. The maker may also set-off any liquidated 
demand which he held against the payee at the time of the 
assignment, but claims subsequently acquired, even though 
they had their origin in previous transactions, are not the 
subject of set-off. [d....cccccccccccccercteeercccrees vee 


Homestead Claim: SALE OF, TOGETHER WITI IMPROVE- 
MENTS, A GOOD CONSIDERATION FOR A PROMISSORY NOTE. 


16 


16 


18 


18 
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The sale and surrender of a homestead claim upon the pub- 
lic lands, together with improvements made thereon, al- 
though conveying no interest in the land itself as against 
the government, is a good consideration for a promissory 
note; the improvements being subjects of legitimate bar- 
gainand sale. McWilliams o. Bridges......csccecccceeece 


8. Promissory Note: HOLDER BY A TRANSFER WITHOUT 
CONSIDERATION MAY SUE. The single fact that a promis- 
sory note payable to bearer, was transferred to the plaintiff 
without consideration, or solely to enable him to bring suit 
upon and collect it, constitutes "no defense to! the action. 


Td. cavesnesccccccsccccccccacnarscccsccncccrevccesaceeees 


NEW TRIAL. 


1. Newly Discovered Evidence. In a petition for a new 
trial, under section 318 of the civil code, on the ground of 
newly discovered evidence, it is not sufficient to allege that 
the plaintiff “has learned, since the term of the court and 
the trial,” certain matters constituting the grounds for a 
new trial; the allegations must be affirmatively stated, and 
not upon information. Artell vo. Warden....scccsevceseeer 


2. ——~—. In such case, the law requires the moving party to 
show that he las exercised reasonable diligence to discover 
and produce such evidence at the trial; and his failure to 
do so deprives him of ail claim to a new trial. Jd........ 


8. The petition is liable to demurrer, if it does not 
state facts sufficient to entitle him to a new trial, when they 
are.admitted to be true. [d......ccccecceeces aienid Sale deters 

4. A new trial will not be granted on the ground of 


newly discovered evidence which is merely cumulative to 
that which had already been produced. Scofield v. Brown. . 


See PRacTICE IN CRIMINAL CasEs, 2, 3, 


NOTES AND BILLS. 


See NEvotTraBLE INSTRUMENTS. 


NOTICE. 


See JUDGMENT, 4, 5. 
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OFFICERS. 


1. When Their Powers Cease. As a general rule, where 
the term of a particular officer is fixed by statute, his power 
ceases with the expiration of that term, unless there is a pro- 
vision that he shall hold his office until his successor is 
elecied and qualified. But where the practice has been for 
officers to hold over until their successors are elected and 
qualified, their acts are valid. Zhe State, ex rel. Carter, v. 
BOO ies oae ho cew se eel viesad ob 4s hes Beetenerncseveews yeee: “4a 


2. HOLDING BY APPOINTMENT. An appointment, un- 
limited as to its term, continues in force until revoked, or 
the authority by which it was made ceases to exist. Id... 48 
8. AUTHORITY CEASES WHEN APPOINTING POWER I8 


ABOLISHED. The death or removal of members of a partic- 
ular board who are vested with the appointing power, their 
places being filled with others, does not annul appointments 
already made, because the board continues to exist, with 
full power to make or revoke appointments. But upon the 
abolition of the board, without a saving clause as to its ap- 
pointments, the authority of those persons who merely hold 
office during its pleasure ceases. Id........ececececececes 42 


PARTIES. 


1. Joinder. At common law the general rule is, that all par- 
ties must join and be joined by their names in an action; 
and such is the genera] import of our code which provides 
that the precipe and petition must contain the names of the 
parties to an action, and their names, both direct and in- 
verse, shall be entered in the index. B.& MU. R. R. 0. Dick 


PARTNERSHIPS. But it is specially provided by 
statute that when persons use initial letters or contractions 
of their christian names to bills of exchange, etc., they may 
be designated by such initials or contractions of the christ- 
ian name; and that companies not incorporated, and part- 
nerships formed for the purpose of carrying on any trade or 
business, or for holding any species of property in this state, 
May sue and be sued in the name assumed by them. Jd... 242 


CONSTRUCTION OF STATUTE. These special 
provisions, being exceptions to the general rule, must be 
construed strictly, and the exact mode of procedure pre- 
scribed by them must be closely pursued. Id.......se000- 243 


vo2 INDEX. 
PARTNERSHIP. 


1. Practice, M. and 8. were sued as surviving partners of the 
firm of R.& Co. No service was had upon 8. Upon the 
trial of the cause, testimony was introduced tending to 
prove that M. was a member of the firm at the time of the 
death of R., but it appeared that 8, was not a member at 
that time: eld, that the evidence against M. was sufficient 
to sustain the allegations of the petition, and that the failure 
to connect 8. with the firm would not prevent a recovery 
against M. McCann 0. McDonald..ccccecvecceccccceceees B05 


EVIDENCE. Where the existence of a partnership is 
denied, and there is no evidence to establish its existence, 
the statement of a party claiming to be a partner binds no 
one but himself; but this rule has no application where 
there is testimony establishing the existence of the partner- 
ship. Converse v. Shambaugh, 6 Neb., 876. Id... .......- 806 


8. Partnership Property: EXEMPTION FROM EXECUTION: 
CONSTRUCTION OF sTAruTE. Section 521, of the code of 
civil procedure, which provides that: ‘All heads of fami- 
lies who have neither lands, town lots, or houses subject to 
exemption as a homestead, under the laws of this state, 
shall have exempt from forced sale on execution the sum of 
five hundred dollars in personal property,” applies only to 
individual debtors, and exempts only individual property. 
Wise 0. Frey. .cccaccccesccccrcvscccccesccsecsesscccsocre 184 


4. : : . The property of a partnership is 
not exempt from execution for the satisfaction of a judg- 
ment against the partnership. And where, upon the levy 
of such an execution upon the goods of a firm, its members 
undertook to divide them in severalty between themselves 
with the view of enabling each one to claim and hold his 
share exempt: Held, that by the levy a valid lien was ac- 
quired which it is not in the power of the tirm, either by 
sale, or a division between its members, to destroy or preju- 
ice, Td. .crccccscccscccscccccscretcrecccoscccvccsevees Lot 


5. Settlement: INTEREST. A portion of the members of a 
firm, with the consent of ull, had largely overdrawn their 
account, by which, together with a large amount of bad and 
uncollectible debts held by the firm, it became insolvent. 
In an action for an account by a member who had not 
drawn his full share: Held, that he was not entitled to in- 
terest upon what was due at each annual rest, from the time 
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the capita] stock was so far impaired that money had to be 
borrowed to take ita place. McCormick o. McCormick...... 440 


Where all the members of a firm drew out of the 
business, from time to time, for several years, such sums as 
they saw fit, there being a tacit agreement among the mem- 
bers that this might be done, and the sums thus drawn out 
being properly charged on the books of the firm, such 
books being open to the inspection of all the members, and 
there being no misrepresentation: Held, that the firm had 
no lien upon the money thus drawn out, it having been 
drawn with their consent. I[d........scsccccecccccccesees 440 


6. 


See Pizaptina, 10, 11, 12, 


PAYMENT. 


L. Brought an Action against M. for money paid by him as 
surely. M.in his answer pleaded payment by the convey- 
ance of certain real estate. The testimony showed that M. 
had conveyed real estate to L. to enable him to sell and con- 
vey the same, and apply the proceeds on the amount due 
from the defendant. It also appeared that L. had failed to 
sell the real estate. JZeld, the proof fuiled to show payment. 
Teed 0. Me Lennan. .csccccccccccccrccececcececvetscoeerees 148 


See NEGOTIABLE INSTRUMENTS. PRINCIPAL AND SURETY, 3. 


PERFORMANCE. 


See Spreciric PERFORMANCE. 


PERSONAL PROPERTY, 


See Mortaaacgs. 


PETITION. 


See Pizapina, 1, 7, 8, 11, 183—16. 


PLEADING. 


1. Petition. Where a defendant interposes a denial to a peti- 
tion, the only question in issue is the truth of the facts 
stated in the petition. B.d VW. RB. R. v. Luncuster County.. 33 


554 INDEX, 


2. ¢ NEW MATTER IN DEFENSE. All new matter consti- 
tuting a defense must be pleaded. I[d.....c.ssecceesceres 


3. Amendments. Where a suitor has been deprived of a 
substantial right, by the refusal] of the district court to per- 
mit an amendment of a pleading, the supreme court, in a 
proper case, will grant him relief. The application to 
amend, however, should be made before the cause is dis- 
missed. The better practice is, to make the order condi- 
tional, that, in case of failure to amend in time, and on the 
terms prescribed, the action be dismissed. Wéelson 2. 
MA CICA oda Sie os: 050 G8dss eee so-6 Bae es ieeine bbb Seelecees Tec e 


4. Replevin: arriavit. Filing an affidavit in an action of 
replevin is ® proceeding. The term proceeding is used in 
the code of civil procedure to distinguish all other steps 
taken in an action from those embraced: in the word plead- 


5. Amendments: usury. Ifa pleaof usury is defective in its 
statement of facts, yet if testimony is introduced without ob- 
jection, showing theexistenceof acontract for illegal interest, 
the court after verdict will permit the answer to be amended 
to conform to the facts proved. etm & Co. vo. Avery...... 


: ANSWER. A party may be permitted to answer, 
upon such terms as to the payment of costs as may be pre- 
scribed by the court, at any time before judgment is ren- 
dered, and where it is apparent that he has a meritorious 
defense, the court must permit the answer to be filed. Blair 
o. West Point Mnfog. Co...ccceccccccccsseccesccseceseecs 


7%. New Trial. In a petition for a new trial, under section 318 
of the civil code, on the ground of newly discovered evi- 
dence, it is not sufficient to allege that the plaintiff “has 
learned, since the term of the court and the trial,” certain 
matters constituting the grounds for a new trial; the allega 
tions must be affirmatively stated, and upon information. 
In such case, the law requires the moving party to show 
that he has exercised reasonable diligence to discover and 
produce such evidence at the trial; and bis failure io do so 
deprives him of all claim to a new trial. Artell 0. Warden. 


The petition is liable to demurrer, if it does not state 
facts sufficient to entitle him to a new trial, when they are 
admitud to be true. {d............ tees eect etecncteesas 
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50 
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9. In Chancery and Under the Code. Under the former 


chancery practice whenever any ground of defense was ap- 
parent from the bill itself, either from the matter contained 
in it, or from defects in its frame, or the case made by it, 
the proper mode of taking advantage of it was by demurrer. 
But under the code, if'a pleading is correct in substance but 
not in form, the remedy is by a motion to have it made 
more definite and certain. Farrar & Wheeler vo. Triplet.... 


10. Joinder of Parties. At common law the general rule is, 


11. 


12. 


that all parties must join and be joined by their names in 
an action; and such is the general import of our code, 
which provides that the precipe and petition must contain 
the names of the parties to an action, and their names, both 
direct and inverse, shall be entered in the index. B.d H. 
RB. Biv. Dick B SON. eccecevccccccccccscevseeces wasee' eas 


PARTNERSHIPS. But it is specially provided by 
statute that when persons use initia] letters or contractions 
of their christian names to bills of exchange, etc., they may 
be designated by such initials or contractions of the cbrist- 
ian name; and that companies not incorporated, and part- 
nerships formed for the purpose of carrying on any trade or 
business, or for holding any species of property in this 
state, may sue and be sued in the name assumed by them. 


: : CONSTRUCTION OF STATUTE. These special 
provisions, being exceptions to the general rule, must be 
construed strictly, and the exact mode of procedure pre- 
scribed by them must be closely pursued. Jd..........06. 


18. In Actions of Replevin. Wilson v. Macklin.........45 


14. Fraud. In stating a cause of action under sec. 17, ch. 25, 


Gen. Statutes, it is necessary to allege that the assignment 
was made “ with the intent’? either to hinder, delay, or to de- 
fraud the plaintiff. Morgan v. Bogué..ccccveveccccccscnes 


15. Averments of Petition. Where there is an omission to 


16. 


state a material fact in a petition, one necessary to show a 
cause of action, the presumption is that it does not exist. 
B.& M. RB. BR. 0. York County. .cccsccccccscccccsvccesess 


Where a legal deduction or conclusion of law con- 
tains a fact constituting a cause of action, or one which is 
essential to enable the plaiatiff to maintain his cause of ac- 
tion, the defendant may move to have the petition made 
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18. 


19. 


20. 


21. 


definite and certain, but cannot strike out such matter as re- 
dundant and irrelevant. Dorsey 0. Hall.....sscccccvveseves 


Replevin: answer. In an actionof replevin the defend- 
ant answered “that he does not unlawfully detain the said 
goods and chattels of the said plaintiff,” etc.: Held, that 
the answer put in issue the plaintiff’s right of property and 
right of possession, Moore 0. Kepner. .ssccesccecsoversore 


: . Under the code, the gist of the action is 
the unlawful detention of the property. Jd.....sssececces 


AVERMENTS OF PETITION. The general] averments 
in a petition in replevin that the plaintiff “has a special 
property in the goods, that he is entitled to the immediate 
possession thereof, and that they are wronefully and un- 
justly detained from him,” are mere propositions of law. 
Curtis & Co. 0. Cutler. .ccccceccccecs soccsrecrececsccsens 


Evidence. An objection to the admission of any evidence 
on the ground that the petition does not state a cause of ac- 
tion, may be taken at any time during the progress of the 
trial, and is not waived by answer or failure to demur. The 
objection is in the nature of demurrer ore tenus to the peti- 
tion, and if it is totally defective, it is error to admit any 
evidence under such pleading. [d...e.ccceccccecesscncce 


: DEFECTIVE PETITION: JUDGMENT. Ifa party pro- 
ceeds to trial on such defective petition, which states no 
cause of action, he cannot, after verdict, and motion to set 
aside the same, take judgment on such verdict by then 
filing a petition setting out a cause of action. Jd....+....- 


PRACTICE. 


1. An Appeal lies to the district court, from a Judgment of a 


justice of the peace, in action of replevin tried by a jury, 
without regard to the amount in controversy. Hdwards 0. 


® Replevin: arripavit. Filing an affidavit in an action of 


replevin isa proceeding. The term proceeding is used in 
the code of civil procedure to distinguish all other steps 
taken in an action from those embraced in the word plead- 
tng. Walson v. Macklin.....cccecsccsecccccrccserceserees 


3 . In replevin, the statute requires the affiant 
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to awear that the goods and chattels claimed were not taken 
in execution on any order or judgment against the plaintiff. 
The afflant is not to determine the validity of the judgment, 
and cannot in that proceeding question its correctness. Id. 50 


: When the affidavit is defective, it is the 
duty of the court, even after a motion to dismiss on that 


ground is filed, to permit it to be amended. Id............ 50 


5. Rights of Suitor: AMENDMENT OF PLEADINGS. If a 
suitor has -been deprived of a substantial right, by the re- 
fusal of the court to permit an amendment, the supreme 
court, in a proper case, will grant him relief. Jd.......... 50 


The application to amend, however, should 
be made before the cause is dismissed. The better practice 
is, to make the order conditional, that, in case of failure to 
amend in time, and on the terms prescribed, the action be 
dismissed. Jd......... so wie sierade¥ierecers Sas eieceele ceesescesceas BO 


7. Verdict. Where a verdict is defective in form merely, the 
court may direct the jury to amend it, or it may be amended 
by the court, with the consent of the jury, before they are 
discharged. Davis v. Neligh.........eeeeeees secceresccee WB 


8. Witnesses. ‘he cross-examination of a witness should be 
restricted to the facts and circumstances druwn out on his 
direct examination. If it is desired to examine the witness 
upon other matters, the party desiring such examination 
must make the witness his own, and call himassuch. Jd. 84 


9 ——-. But where a witness has related a portion of what 
took place at a particular time or place, or a part of a par- 
ticular transaction, he may be cross-examined as to matters 
showing the entire transaction. Id..... We Mestereeiee cee es oes OF 


1Q County Courts: JUDGMENT: ErRoR. Error will lie 
upon a judgment or final order of the county court which 
affects a substantial right and in effect determines the ac- 
tion, or which affects a substantia) right in a special pro- 
ceeding, or upon a suinmary application in an action after 
judgment, when the same appears on the record of the 
county court. Rudolf o. Winters......cceseeeecercee weve 125 


11 Assignment of Error. On a proceeding in error, when 
the assignment is “that the finding of the said court is 
against the law and the evidence,” and no specific error of 
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16. 


\7. 


law is pointed out in the motion for a new trial, and the 
judgment being clearly warranted, by the finding of all the 
issues in favor of the defendant, the only question raised is 
simply whether the verdict of the court, upon the facts, is 
supported by the evidence. Brunswick v. UcClay....e.++. 


Verdict. Where there is sufficient testimony to warrant 4 
jury in tinding verdict, it will not be set aside as being con- 
trary to the evidence simply because, in the opinion of the 
court, a preponderance of the testimony is against it, it be- 
ing exclusively the province of the jury to weigh the evi- 
dence, aud judge of the credibility ot the witnesses. But 
the rule has no application where there is un entire failure 
Of proof. Lea v. McLennan..cccscccaccrccsscvsecesecsers 
See also Cook 0. Powell......... Sb auie'e ctv alea aver’ ioe ee eee 

McCann v. McDonald. ....cccccccccccvcccsecseces 


. Service on Defendant. Before service by publication, 


or personal service of the summons out of the state, can be 
made, an affidavit must be filed with the clerk of the court, 
setting forth that service of the summons cannot be made in 
the state on the defendant or defendants to be served, and 
that the case is one of those mentioned in section 77 of the 
civil code. Blair v. West Point Mnf’g. Co... .cecccscseoee 


: AFFIDAVIT. An affidavit should show on its face 
that it was taken within the officer’s jurisdiction. Jd. ... 


Power of District Court, in applications for removal of 
a cause to the United States circuit court. Id..........00. 


New Trial: ERROR: EXCEPTIONS. When errors of law 
and irregularities occuring at the trial are the grounds on 
which a new trial is moved, in order to entitle a party to a 
review of the decision of the court on the motion an excep- 
tion is necessary. Lowrte 0. Francé....scccccccecsceccees 


: ERRORS MUST BE SVECIFICALLY POINTED OUT. In 
proceedings in error, if the petition below set forth a good 
cause of action, in a matter within the jurisdiction of the 
court, in order to obtain a review of the judgment, the par- 
ticular ground upon which it is claimed to be erroneous 
must be specificaliy pointed out; otherwise it will be pre. 
sumed that the judgment isright. [d.....cccceeseevceces 


- —: SPECIAL FINDING: WAIVER OF. Where the court 
‘goquested under the statute to state its findings of fact 
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and of law separately, and omits to do so, if no exception be 
taken, this will be considered as a waiver of the demand, 
and an acquiescence in a genera! finding upon the issues. 


Id. ..... score cee ne weer e cence eene este enee ness eseeeereere 


: : PRESUMPTION. In a proceeding in error 
every presumption must be in favor of the correctness of 
the judgment of the court below. It is only “for errors ap- 
pearing on the record ” that the judgment of a district court 
can be properly reversed. Frey 0. Drahos...c.seccoceeees 


Damages in actionsof replevin. Frey 0. Drahos.......-- 


Instructions to Jury: ExcEPtTion. Where the record 
does not show that any exception was taken to the charge of 
the court to the jury, no foundation is laid for a review of 
the instructions in the supreme court. Scofield v. Brown... 


Testimony: PETITION IN ERROR: MOTION FOR A NEW 
TRIAL. To entitle a party to a review of the ruling of the 
court below on the admission or rejection of testimony it 
is necessary that the a!legcd error should be specifically 
pointed out, not only in the petition in error, but also in the 
motion for a new trial in the court below. Jd..... eaeieieie es 


. Motion to Set Aside Sale. A motion to set aside a sale 


or order confirming a sale of real estate, should point out 
specifically the errors complained of. General objections 
are too indefinite to be certified. An affidavit in support of 
a motion to set aside an order confirming a sale, which al- 
leges that the attorney for the plaintiff before the sale prom- 
ised to purchase the premises “at the full amount called for 
in the decree, unless the same were purchased by some one 
else at a higher bid,” there being no allegation that any one 
desiring to purchase the premises was thereby deceived, or 
prevented from bidding, or that the premises could be sold 
for a higher price than that a!ready bid, is not sufficient to 
authorize the court in setting aside the sale. Johnson >. 


Bemis ........ Sigh Gh deta g:a6s's feigniatbie 'atace.s'a 9) Wiel a /eté.e/eeiesocexsve, Ravers 


. Final Judgment. Where a demurrer to a petition -is 


sustained in the court below, to authorize a review of the 
case by the supreme court, there must be a final judgment 
dismissing the case. Miller o. B. & M. RB. BR. C0.......0504. 
See also Normand ov. Otoe County...... diae {bia Te earele sie cette 


. Demurrer to Answer. If a good defense is defectively 


stated iu an answer, and a demurrer thereto on that ground 
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is overruled, the party demurring, in order to avail himself 
of his exception taken to the ruling of the court thereon, 
must reston his demurrer. If he reply he thereby waives 
his exception. But this rule has no application where the 
facts stated in the answer of themselves constitute no de- 
fense. Pottinger v. Garrison, 3 Neb., 133, distinguished. 
Farrar & Wheeler v. Triplett....cccccvecccccccecccscecces O00 


Revival of Judgment and of actions. See Gillette 2. 
MLOPVISORL. cece eee Saln(elowhe lee eis oearsra\tralalataeee-eela ae iee:-OO0 


. Verdict. The verdict of a jury, where the evidence is con- 


flictin, will not be set aside on the ground thatit is against 
the weight of the testimony, unless it isclearly so. IfcCann 
VD. DLCDONALA. .. ceccccccccccccccccecccccccecccscscccceses BOO 


Witnesses. The question of the credibility of the wit 
nesses is alone for the jury todetermine. Jd.......e..+. 805 


Bill of Exceptions. Arguments of counsel on questions 
raised during the trial, and the remarks of the court in de- 
ciding them, serve no useful purpose in a bill of excep- 
tions, and should be omitted. Clough vo. The State.....-... 820 


Evidence. An objection tothe admission of any evidence 
on the ground that the petition does not state a cause of ac- 
tion, may be taken at any time during the progress of the 
the trial, and is not waived by answer or failure to demur. 
The objection is in the nature of a demurrer ore tenus to the 
petition, and if it is totally defective, it is error to admit 
any evidence under such pleading. Curtis o. Cuiler....... 315 


Defective Petition: supomEnt. If a party proceeds to 
trial on such defective petition, which states no cause of ac- 
tion, he cannot, after verdict, and motion to set aside the 
same, take judgment on such verdict by then filing a peti- 
tion setting out a cause of action. [d......c cece eee eens 315 


Objections to Testimony. In order to make an objec- 
tion to testimony available it is necessary that the grounds 
of the objection be stated ; otherwise it is impossible for the 
court reviewing to know whether the court below was in 
fault or not. Wright ov. Greenwood Warehouse Oompany.... 485 


PRESUMPTION WHERE GROUND OF OBJECTION I8 
NOT STATED. And even where it is apparent that a valid 
objection to testimony could have beeu made, still the court 
ia not at liberty to assume tbat this was the one relied on; 
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in the absence of an affirmative showing to the contrary, all 
presumptions are favorable to the court whose judgment is 
under review. [d.....cccscccrecccccccscccccccsecesccese 400 


84. Judicial Sale. In a sale made under the authority of a 


86. 


87. 


89. 


decree in equity, the court is the vendor, and the commis- 
sioner making the sale is the mere agent of the court. The 
decree directs the sale of the property and the application 
of the proceeds to the payment of the debt, and is a sufficient 
warrant of authority to the officer to sell as directed in the 
decree. Parrat 0. Neligh. ccc ccevcesccevcsecvcccrsenseve 456 


: NOTICE OF SALE. Where an officer has caused 
public notice of the time and place of a shle of real estate 
to be given, for at least thirty days before the day of sale, 
by advertisement in some newspaper printed in the county, 
it is unnecessary to post notices of the time and place of 
Sale. [d.ccersccccccscccsccercccccccuccssccwevccssseoes 406 


CONFIRMATION OF SALE. In an equity cause, asin 
an action at law, if a party desires to oppose the confirma. 
tion of a sale of real estate, he must file a motion in the dis- 
trict court, setting forth the grounds upon which he seeks 
to set the sale aside. If the motion is overruled he may 
then appeal to the supreme court. Jd..........e0.--eeees 456 


Petition. Where a legal deduction or conclusion of law 
contains a fact constituting a cause of action, or one which 
is essential to enable the plaintiff to maintain his cause of 
action, the defendant may move to have the petition made 
definite and certain, but cannot strike out such matter as 
redundant and irrelevant. Dorsey 0. Hall...+..sseeee..+- 460 


. Appeals. The statute specially provides that a judement 


given in the absence of a party, sued and served with pro- 
cess in a justice’s court, may be set aside, and a trial had in 
which -the defendant can set up all his defenses; and in 
such case an appeal will not lie to the district court until 
after the proper motion shall have been made to set aside 
such judgment. Clendenning 0. Craupford......s00-.e0.004 414 


FINDINGS OF FACTS: EVIDENCE. On appeal, if 
the evidence be not wholly preserved, and brought into the 
record, the decision of questions of fact will not be dis- 
turbed. And this is the rule whether the trial below be to 
the court, to a referee, ortoa jury. Farmer ov. Vollentine.. 498 


38 
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40. Partnership: Practice. M. and 8S. were sued as surviv- 
ing partners of the firm of R.& Co. No service was had 
upon 8. Upon the trial of the cause, testimony was intro- 
duced tending to prove that M. was a member of the firm at 
the time of the death of R, but it appeared that S was not 
a member at that time. JZeld, that the evidence against M. 
was sufficient to sustain the allegations of the petition, and 
that the failure to connect S. with the firm would not pre- 
vent a recovery against M. McCann v. McDonald........- 


41. Equity Jurisdiction: appEaL. Where a party has 
been prevented from complying with the legal requisites to 
obtain an appeal, by the default or absence of the justice 
or judge of the court in which the cause is pending, and 
not by any default or laches on his part, the appeal may be 
taken and perfected after the expiration of the time limited 
by statute, and such appeal must be treated in the appel- 
late court as though it had been taken withio the time pre- 
scribed by law. Dobson 0. Dobdson....sccrcovcrccccecvceee 


42. Mandamus. The application for a writ of mandamus 
must show a prior demand and refusal, and must set forth 
facts which clearly impose upon the respondent a duty 
which the laws enjoin upon as resulting from an office, 
trust, or station. HKemererv. The State.....ccsccacsccevees 


If the relator sets up in his application a claim, 
the payment of which is not allowed by law, it is a fatal 
objection toa Mandamus: Id......scececcscccscccesececs 


PRACTICE IN CRIMINAL CASES. 


1. Suppression of Deposition: exczrrTion. When a de- 
position taken on behalf of the defendant in a criminal 
case as to his good character is suppressed, and oo excep- 
tion taken, the correctness of the ruling cannot be ques. 
tioned on error in the supreme court. Clough o. The State. 


2. : . The taking and preserving of exceptions 
in criminal cases are governed by the rules established in 
such matters in Civil cases. [d...c.csscecececcsecscevves 


8. Jury: IRREGULARITIES IN IMPANELING. Mere irregularities 
in the impaneling of the jury, nut excepted to at the time, 
are waived, and cannot afterward be taken advantage of. 
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4. : . Five of the original panel of twenty-four 
jurors having been excused for cause, thereupon the selec- 
tion of the trial jury was proceeded with without first fill- 
ing the places of those excused. Held, proper practice. Id 821 


5. Meeting and Adjournment of Court: PRESUMPTION. 
The record showed that on the 31st of January the court ad- 
journed until the following morning at 9 o’clock. There 
was no formal entry, in the record of the case, of the opening 
of the court on the ist day of February, but it did appear 
that on “ Friday, February 2d, 1877, court met at 9 o’clock 
AM. pursuant to adjournment.” It was objected to the 
record that it showed there was a failure of the court to 
meet according to the adjournment of the 31st of January, 
and that consequently the term must be considered as hav- 
ing lapsed. Held, that by the entry of February 2d, recit- 
ing that the court convened on that day, “ pursuant to ad- 
journment,” it was sufficiently shown that the court must 
have been in session on the first day of February. Held 
further, that to make such objection available it must be 
shown, affirmatively, that there was a failure of the court to 
meet, or its continuance in legal session will be presumed 
so long as business is transacted as of that term, up to the 
time appointed for the next regular term. Jd......+++.... B21 


6. Evidence: ADMISSION OF IMMATERIAL EVIDENCE: WHEN 
GROUND FOR NEW TRIAL. To make the admission of im- 
material testimony ground for a new trial, it must at least 
have tended to prejudice the accused. IJd...........0.... 321 


CONDUCT AND APPEARANCE OF PRISONER. EVI- 
DENCE AGAINST HIM. .The conduct and appearance of the 
prisoner about the time of the discovery of the homicide 
with which he is charged, as well as his declarations con- 
cerning it, are admissible in evidence against him. Jd.... 321 


8. : BUSINESS AND SOCIAL RELATIONS BETWEEN THE 
PRISONER AND THE DECEASED—EVIDENCE. The theory of 
the prosecution being that the homicide was committed by 
the prisoner toenable him to possess himself of his brother’s 
property, the business and social relations subsisting be- 
tween them, not only just about the time of the murder, 
but also for a reasonable time before, are competent evi- 
ence. Ld... .ccccccccreccccvcrcccsecsssnscecacsscessees BOS 


9. : PAYMENT OF MONEY BY PRISONER. And where it 


is shown that the deceased was possessed, just before his 
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death, of a considerable sum of money, it is competent for 
the prosecution to prove payments of money hy the prisoner 
just before, as well as after, the homicide was committed. 


[diadcccccsccccvecsennescscsccseccetscseesceveecccssces 


PAYMENTS OF MONEY TO PUBLIC OFFICER: PROOF 
OF MEMORANDUM FROM RECORDS. When a public officer is 
called to testily as to payments of money to him in his 
official capacity by the prisoner, it is proper practice to per- 
mit him to refresh his recollection from extracts which he 
has taken from his own official records, without producing 
the original. Nor does the fact that the statute permits 
certified copies from such records to be given in evidence 
preclude the proof of such payments by the oral testimony 
of any witness who saw them made. Id..........ceeveeee 


ORDER OF PROOF. The order in which the evi- 
dence for the prosecution shall bé introduced is within the 
discretion of the judge presiding at the trial. Jd......... 


COMPARISON OF BOOT WITH FOOT-PRINT: OPINION 
OF WITNESS NOT COMPETENT: EXCEPTION NECESSARY. It is 
not competent for a witness, testifying of a comparison 
made between one of the prisoner’s boots and a bloody 
foot-print found near tbe place where the homicide was 
committed, to give his opinion as to whether that boot made 
the track; but where a witness expresses such opinion and 
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no objection is made until after verdict, it furnishes no ~ 


ground for a new trial. Jd... .cccsecceseccccccracccccece 


: .. The general rule that, in proving a com- 
parison between a boot of the prisoner and a track claimed 
by the prosecution to have been made by him at the time 
the murder was committed, it must be shown that such 
comparison and measurements were made before the boot 
was placed upon the track, has no application where the 
imprint is such that no change could be effected in its ap- 
pearance by placing the boot uponit. Jd..... S Siats@etave, ieee . 


Witness: COMPETENCY OF WITNESS AS TO’DECLARATIONS 
MADE BY PRISONER. It is not necessary to the competency 
of a witness called to testify as to what he had heard the 
prisoner say, that he should have heard all be said on that 
occasion; if what he heard be sufficient to carry an intelli- 
gible idea respecting the commission of the offense, it may 
be given in evidence against him. IJd.......scceeeseeeess 
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: STATEMENTS MUST BE VOLUNTARY: MUST NOT BR 
UNDER OATH. The statements of a prisoner, to be compe- 
tent evidence, must have been voluntarily made. If made 
under the obligations of an oath they are not voluntary as 
a general rule. But when the person, although he be sub- 
sequently charged with the offense, appears voluntarily, 
and gives his testimony before any accusation has been 
made against him, his statements, although nnder oath, are 
admissible. I[d....ccecccccsocccccsccrcccnccesccsetecres 


CROSS-EXAMINATION: NEW MATTER. If a party 
on cross-examination of a witness examine him as to a mat 
ter not alluded to in chief, he thereby makes the witness his 
own, and, on this point, should not be permitted to cross- 
eXaMine him. Ld... ccccccccsvecscccssccrecsrctacececce 


: NOT ERROR TO PERMIT THE PROSECUTOR TO RE- 
OPEN case. It is not error to permit the prosecutor to re- 
open his case, and introduce further evidence in chief, even 
after the examination of witnesses for the defense has com. 
INONCOM =” Lh isa aiein 0555 i5:0 wine sein 865 0:9 ajele ot Verena W.eldininin sieeve: 


Verdict: SIGNATURE OF FOREMAN. The fvreman of the 
jury not having affixed his official character to his signature 
when the verdict was brought into court, it was not error to 
permit him to do so in open court aud in the presence of the 
jury before they were discharged. I[d.....ccceserceescoes 


Instructions: REASON FOR REFUSAL NEED NOT BE 
@IveN. When instructions are requested which, although 
expressed in language somewhat different, are substantially 
the same as those already given, it is not error to refuse 
them. Nor is it error, under our system of instructing 
juries, for the court to fail to give the reason for such re- 
fusal. [d..serccccscccccccccccvcccrscceccscececsssscetes 


: SUFFICIENT ProoF. It isnot error for the court, in 
speaking of the legal presumption of innocence, to say to 
the jury that, unless this presumption is overthrown by 
“ sufficient evidence,” the defendant must be acquitted. The 
use of the term, “ sufficient evidence,” could vot have led 
the jury to understand that they were at liberty to convict 
on a mere preponderance of evidence, esp: cially when, in 
a subsequent part of the charge, they were told that “the 
proof must be such as to satisfy them beyond a reasonable 
doubt” of the existence of all the facts necessary to consh- 
tute his guilt. Id... .cccccccccccscccccccccccereccsceeees 
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Evidence: MOTIVE TO COMMIT THK CRIME. ABSENCE OF 
PRooF oF. When the evidence fails to show some motive 
on the part of the accused to commit the crime charged, 
this is a circumstance in favor of his innocence which the 
jury should consider, together with all the other evidence, 
in making up their verdict. But it is not error for the 
court to refuse to charge the jury that the absence of such 
motive “ought to operate strongly” in favor of the accused, 
this being a matter for the jury alone to determine. Jd.... 


Jurors: EXPRESSIONS OF OPINION. Where a juror, on his 
votre dire examination, in answer to questions put to him 
by the district attorney, stated that he did not think that he 
had formed or expressed an opinion asto the prisoner’s guilt, 
but at the same time admitted that he had “talked with the 
neighbors about the case,” and that he had “ex>lained to 
some (of his neighbors) since 1t occurred,’? who did not 
Know about it; and the juror was accepted without exami- 
nation, or objection, on the part of the prisoner, it makes a 
case for the application of therule, that if a prisoner neglect 
to avail himself, before the trial, of any of the means which 
the law provides for ascertaining whether a juror is preju- 
diced, he will not be entitled to a new trial on that ground. 


Tdiecccsevccvessccccercssvntsesccesecsesseccsse sassees . 


Before a motion for a new trial can be 
properly granted on the ground of a previous expression of 
opinion by a juror, unfavorable to the accused, it must 
appear by the affidavits of both the prisoner and his counsel 
that neither of them had any knowledge before the verdict 
was rendered of the expression of such opinion. Td....... 


. Evidence: Exceptions. When the defendant ina crimi- 


nal trial permits illegal testimony to go to the jury without 
objection, its illegality is thereby waived, and a new trial 
will not be granted because of its admission. Jd.......... 


. New Trial. The granting of a new trial, in a criminal 


case, is within the exclusive discretion of the trial court; 
and if that court, on application duly made, refuse to act 
upon it, it will be compelled to do so, unless such action 
could advantage the prisoner only by overriding a well 
established rule of criminal procedure. Jd........-ceesee 


. Striking Papers from the Files. When papers are 


stricken from the files they cease io be a part of the case for 
any purpose, unless brought into the record by order of the 
court, which may be done by bi.l of exceptions. Jd...... 
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PRACTICE IN SUPREME COURT. 


1. Dismissal of Actions. Where judgment was rendered 
May 17h, 1877, and a petition in error was filed in the su- 
preme court, December 13th, 1877. Held, on a motion to 
dismiss for want of jurisdiction, that the motion must be 
sustained. French v. Hnglish....scccccoscccsccccvccecess 


2. 


Cases may arise where it would be proper to set up 
the limitation by answer; but where it appears on the face 
of the papers that they were not filed within the time pre- 
scribed by the statute, the defect may be taken advantage of 
by motion. Td... ..cccccecscccccccccovscccsces socceees 


8. Argument of Causes. Ordinarily where cases pending 
in the supreme court are reached in their regular order on 
the docket, they will not be passed to the foot of the docket 
or continued, except by consent of both parties. Rich ov. 
State National Bank ..cccccrcscccccccccccscccctsccecrers 


AGREEMENTS OF ATTORNEYs. Written agreements 
of attorneys, or those entered into by them in open court, in 
regard to the disposition of cases, will be enforced; but oral 
agreements, entered into out of court, will not berecognized 
Or considered. [d....cccercccccsccenscvensccnescsvecons 


5. Assignment of Error. Ona proceeding in error, when 
the assignment is “that the finding of the said court is 
against the law and the evidence,” and no specific error of 
law is pointed out in the motion for a new trial, and the 
judgment being clearly warranted, by the finding of all the 
issues in favor of the defendants, the only question raised is 
simply whether the verdict of the court, upon the facts, is 
supported by the evidence. Brunswick & Co. v. McOlay... 


6. : ERRORS MUST BE SPECIFICALLY POINTED OUT. In 
proceedings in error, if the petition below set forih a good 
cause of action, in a matter within the jurisdiction of the 
court, in order to obtain a review of the judgment, the par- 
ticular ground upon which it is claimed to be erroneous 
must be specifically pointed out; otherwise it will be pre. 
sumed that the judgmentis right. Lowrtev. France..... 


%. Presumption. In a proceeding in error every presumption 
must be io favor of the correctness of the judgment of the 
court below. It is only “ for errors appearing on the record” 
that the judgment of a district court can be properly re- 
versed. Frey 0. Drahos.sccrcccrccccsccccceccecseccccses 
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PRECINCT BONDS. 


Bee Taxes, 13. 


PRE-EMPTION. 


See Pusiic Lanps. 


PRINCIPAL AND AGENT. 


See Banks. 


PRINCIPAL AND SURETY. 


t. The Surety on a Replevin Bond, as such, cannot main. 
tain an action of replevin against one wrongfully dispossesa- 
ing his principal of the property. Jimmerson v. Green.... 


& Usury: sURETY MAY PLEAD. A surety may plead as ade. 
fense to a promissory note, that the usurious interest was 
agreed upon by the parties at the time of the execution of 
the note. Heid Co. 0. Avery..cesceveccccsvevcsesses dis sie 


8. Payment of Debt by Surety. L. brought an action 
against M. for money paid by him as surety. M.in answer 
plegded payment by the conveyance of certain real estate. 
The testimony showed that M. had conveyed real estate to 
L. to enable him to sell and convey the same, and apply the 
proceeds on the amount due from the defendant. It also 
appeared that L. had failed to sell the real estate. Held, the 
proof failed to show payment. Lea 0. McLenan.......- sao 


~ Surety on Replevin Bond. As 4 rule sureties upon 
bonds and contracis are entitled to notice of the pendency 
ofan action upon such obligations, and they will not be 
concluded by the judgment unless they have had an oppor. 
tunity to defend; but this rule has no application where a 
surety bas signed an undertaking for one of the parties in 
an action ofreplevin. In such case by becoming surety he 
submits to the jurisdiction of the court and is concluded by 
the judgment. Moore v. Kepner.....ce.e00. aves Geass 


6. Bond: conprrions. A bond which is perfect on its face, 
apparently duly executed by all whose names appear there- 
in, which purports to be signed and delivered by the several 
obligors, and is actually delivered by the principal with- 
out stipulation, reservation, or condition, cannot be avoided 


26 


148 
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by the sureties upoa the ground that they signed it upon 
the condition that it should not be delivered unless it should 
be signed by other persons, who did not sign the same, if the 
obligee had no notice of such condition, and nothing to put 
_him on inquiry as to the manner of its execution. Cutler 
O. ROVETB...ccccacccccsccseccssccccvcscserscccevcsesesen 4 


6. : LIABILITY OF SURETY. Where 8 bond con- 
tains in the obligatory part the names of several persons as 
sureties, if a part sign the same with an understanding, 
and on the condition that it is not to be delivered .to the 
obligee until it is signed by all whose names appear in the 
obligatory part thereof as sureties, 1t will not be valid as to 


those that do sign until the condition iscomplied with, Id. 65 


%. 


If there is anything on the face 
of the bond, or in the attending circumstances, to apprise 
the obligee that the bond has been delivered by the sureties 
to the obligor, to be delivered to the obligee only upon cer- 
tain conditions which have not been complied with, the 
sureties may pleud the failure tocomply with the conditions 
as a defense in an action on the bond. TJd.......sceseeeee § 


PROBATE COURT. 


See County Court. JUDGMENT, 20. 


PROMISSORY NOTES. 


See Bangs. NEGOTIABLE INSTRUMENTS. 


PUBLIC LANDS OF UNITED STATES. 


1. Pre-emption. Where it is sought to deprive a party of his 
right to pre-empt lands belonging to the United States, upon 
the ground that he is disqualified, by reason of a former 
filing upon entered lands, from availing himself of the 
benefits of the act of September 4, 1841, the burden of proof 
is on the party asserting such disqualification, and he must 
establish, by clear and satisfactory evidence, the fact that 
the party seeking to pre-empt has previously filed his declara- 
tory statement upon lands subject at the time to private 
entry. Stark 0. Baldwin... ...ceccecscevccvscccrecvcsoees 114 


2. Grant to B. & M.R.R. Lands within the B. & M.R. R. 
grant are not subject to private entry, and in regard to 
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settlement and entry under the homestead and pre-emption 
laws are to be regarded as unoffered lands. Id........--+. 14 


3. Priority of Settlement. Other things being equal, pri- 
ority of settlement determines the rights of parties in cases 
arising under the homestead and pre-emption laws. Jd.... 114 


4, Where the party making the prior settlement has in 
all respects complied with the law, he is entitled to the 
lands without regard to anything which a party making a 


later settlement thereon may have done. Td..........2+-- 114 


5. Homestead. When a person has entered lands under the 
homestead act of congress, and has resided upon and culti- 
vated the same over five years, and in all respects has com- 
plied with the requirements of the law, he is the real owner 
of such lands; the United States holds the legal title simply 
as trustee for such owner, without any interest in such 
lands, except a mere special interest for the amount of un- 
paid fees. Axtell vo. Warden...cccccccccasccceeccvcversece 182 


6. As to Grant to railroad companies, see St. Joe & Denver R. 
BR. 0. Baldi... corcccccce-cocccscsccescvccvcescccssencce At 


PUBLIC POLICY. 


1. Contract Against. A contract to operate in grain op- 
tions, to be adjusted according to the differences in the 
market value thereof, is a contract for a gambling transac- 
tion which the law will not tolerate. It is contra bonos 
mores, aud against public policy. Rudolfv. Winters....... 126 


2. . Whenever a claim is bottomed on an immoral or 
illegal transaction, no right whatever can be founded upon 
such contract which the law will sanction or the courts 
MBintain, [d.rccecee covcrocscovscevccscvercevcsccsccces 1G 


PURCHASER, 


See JupiciaL Sate, Morroacr. 


RAILROADS. 


1. Taxation: RAILROAD PROPERTY. It is the duty of the 
proper officers of a railroad company, whose road is situ- 
ated in more than One county, to list under oath, for assess- 
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ment and taxation, the road bed, superstructure, right of 
way, rolling stock, side tracks, telegraph lines, furniture 
and fixtures, and personal property, belonging to such cor- 
poration, and transmit the same to the state auditor, on or 
before the first day of March in each year. B.d UM. RR. 
0. Lancaster County.....ccccseccucccscccccccscccsescceces BS 


2 . All other property of a railroad company is 
to be assessed by the assessor of the city, ward, or precinct 
in which it is situated, in the same manner as is provided 
for the assessment of real estate, but Jand used for necessary 


side tracks is not subject to such assessment. Jd.......... 88 


8. Side Tracks and Depot Grounds. While lands taken 
and appropriated for right of way and side tracks, otherwise 
than by consent of the owner, cannot exceed two hundred 
feet in width, yet this does not prevent the company from 
purchasing, with the consent of the owner, all the land they 
may require for side tracks and depot grounds. Jd........ 38 


4 Government Grant: ricutT or way. In the year 1869, 
B. purchased from the United States the south-east quarter 
of the south east quarter and the north-west quarter of the 
south-east quarter of section eleven in township one, range 
three, in Jefferson county, Neb. In July, 1866, congress 
passed an act granting to the state of Kansas, for the use and 
benefit of the St. Joe & Venver R. R. Co., every alternate 
odd section of land for a distance of ten miles on each side 
of the track, and providing that, if, wben the line or route 
was definitely fixed, the United States had sold any section 
so granted or any part thereof, or that the right of pre-emp- 
tion or homestead settiement had attached to the same, or 
they had been reserved by the United States, that other 
lands might beselected in lieu thereof. The act also granted 
the right of way to said company across the public lands. 
Tn 1871 the plaintiff iocated its line through the above de. 
scribed lands. B. took the necessary steps under the statutes 
of the state for the assessment of damages, and judgment 
was rendcred in his favor for the sum of $200. Held, that 
B. was entitled to compensation for the right of way. St. 
Joe & Denver R. R.v. Baldwin, .caccsccceccucvorecesevseee LAt 


5. Such lands were subject to entry and set- 
tiement, until the plaintiff had filed maps of its line, desig- 
nating the route, with the secretary of the interior, and the 
lands had been withdrawn from market, under the pro- 


visiuns of section four of the act. Jd....... cc eeecere oeeee 247 
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6. Constitutional Law: AID TO RAILROAD COMPANIES: 
LEGISLATIVE DISCRETION. Until the adoption of the consti- 
tution of 1875, the whole matter of municipal aid to works 
of internal improvement was within the sole control of the 
legislature, and subject to no restraint other than such as 
that body saw fit to impose. Reineman o. 0. C.& B. H. R. 


BR. Occ rccsccccvcceccceccccncccccccccsencsetensceeseces BIO 


Section 2 of article XII of the constitution is to be 
taken as restrictive only upon the exercise of legislative dis- 
cretion in the authorization of county and municipal indebt- 
edness in aid of railroads and other internal improvements. 
It fixes a boundary beyond which the legislature cannot go, 
but within which its authority is still supreme. Jd........ 810 


% 


8. ——. The act of February 15th, 1869, as amended March 
8d, 1870, and February 17th, 1875, enabling counties, cities, 
and precincts to issue bonds to aid works of internal im- 
provement, in force at the adoption of the new constitution, 
is not in conflict with section 2, article XII, of that instru- 
ment, and is still in full force. Id......cccssaveseceseccce B10 


9. Where a County votes aid to a railroad company in excess 
of the amount authorized by law, it is simply a void act, and 
confers no authority upon the county commissioners to issue 
the bonds of the county in any amount whatever. Jd...... 310 


10. State Grant. Where a railroad company has received a 
grant of Jand from the state, upon condition that it would 
build a railroad from one town to another, it has no author- 
ily whatever afterwards to abandon any portion of such line 
and take up and remove the track. The unprofitableness of 
operating the road furnishes no excuse whatever for a fai}- 
ure to comply with the conditions of the grant. State o. 9. 

CO. & PLR. RB. 0. cc cccecrcccccccvesevcccrecccesesecceces SOE 


11. : DUTY OFcompany. A railroad company in accept- 
ing a grant from the state, thereby enters into a contract with 
the state to build and maintain its line, and operate the 
same, and the stale may enforce the contract by mandamus 
or other appropriate proceeding. Id.....cec.cccseccccece BOT 


REAL ESTATE. 


See Action, 5,6. Morteaez. VENDOR AND VENDER. 
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REGISTRATION, 


See JuDGMENT, 12, 


REMOVAL OF CAUSE TO UNITED STATES CIRCUIT 
COURT. 


3. Petition. Where a petition for the removal of a cause from 
the state court to the circuit court of the United States, in 
connection with the pleadings, fails to show that the cause 
is removable, it is not error for the court to deny the appli- 
cation. Blair v. West Point Mnfrg. Co....cecercccvecceces 147 


JURISDICTION. In cases arising under the constitu- 
tion, laws, and treaties of the United States, the subject matter 
gives the jurisdiction without regard to the citizenship of 
the parties. But when questions of that character are not 
involved, it is the citizenship of the parties alone that con- 
fers the jurisdiction, and it must appear op the face of the 
record that the citizenship of the parties supports the juris- 
Giction. Ld. cccccccseccscee cocreccece Pee sene Goes veeee 147 


8. 


Where a petition is filed to remove a cause 
on the ground that it is between the citizens of different 
states, and the facts stated in the petition are denied by 
answer, the court has authority to examine the grounds 
upon which it is sought to oust it of jurisdiction, and it is 
the proper tribunal to make theexamination. Jd.......... 147 


4. 


. The authority of congress to impose duties on 
the state courts, or otherwise to act directly upon them, may 
well be questioned. [d....cececsuccceuseccererscccsenees 147 


6. : . In cases where jurisdiction can only be ac- 
quired by reason of the parties being citizens of different 
states, the circuit court cannot entertain jurisdiction if it ap- 
pears that the action is between citizens of the same state; 
such judgment would be void. Jd..... oe seesereas soeceee 147 


POWER OF DISTRIcT couRT. Whiere an application 
to remove a cause is in proper form, and the facts are such 
as bring the case within the provisions of the law for the re- 
moval of causes, it is the duty of the district court to pro- 
ceed no further in the case, and should it do so the supreme 
court will correct the error and order the cause certified to 
the circuit court. Jd.....cecccecceccccccccccrcccrececees 147 
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RENTS AND PROFITS. 


See MorreaceE, 9. 


REPLEVIN. 


1. Appeals. In an action of replevin commenced before a jus- 
tice of the peace, and tried by a jury, an appeal may be taken 
from the judgment of the justice without regard to the 
amount in controversy. Hdwurds 0. Schutl..o.ccccceseecees 


2. Interest of Plaintiff. To maintain this action the plain- 
tiff must show such an interest as entilles him to the imme- 
diate possession of the property claimed. Jémmerson 0. 


Cie PETITE PLETE EEE TET UPR TCLS ETE eC 


3. 


The surety on the undertaking given by the plain- 
tiff, as such, has no legal interest in the property replevied ; 
nor can he maintain an action of replevin against one 
wrongfully dispossessing such plaintiff of the property. Jd. 


4. Affidavit in Replevin. Its requisites. Wilson». Macklin. 


6. Damages: EvipENcE. Where in an action of replevin 
tried to the court without a jury it was found that the use of 
the property while held by the plaintiff was worth $519, and 
that during the same time the property had depreciated in 
value $218, but neither of these items having been allowed as 
damages, and the testimony not having been preserved: 
Held, that there was no means of ascertaining whether they 
ought to have been allowed as damages or not, but that the 
inference to be drawn from the fact that the court below did 
not allow them is, that the evidence did not warrant it, 
Prey 0. Drahos.acorvecccccvcsccvesscccessccsscccccccccess 


6. 


If the property of a judgment debtor, in 
his possession or under his control, be seized by a sheriff in 
execution, and afteswards replevied from him by one having 
no interest therein, the true measure of the officer’s damages 
is its value together with interest from the time it was taken, 
But in such case the defendant should not have damages for 
the detention or use of the property in addition to its value, 
for this would be compensating him twice for the same in- 


%. 


But where the property is levied on, not in 
the possession of the judgment debtor, but in the possession 
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of the plaintiff, who is holding it under a purchase made in 
good faith, but from a person having no authority to sell it, 
the debtor laying no claim whatever to it, the propriety of 
permitting the officer, in addition to the full amount due on 
his executions, to recover also for the benefit of the debtor 
May well be doubted. Td..cccscescccccnccceccccssccccces 


. Itis the duty of the court, upon finding the 
defendant entitled to property replevied from him, to pro- 
cced to asscss adequate damages in his favor. The “right 
of possession only” carries with it the right to have at least 
nominal damages, independent of proof of any actual loss 
sustained. But the failure to assess damages can be cor- 
rected only by motion for a new trial, and the preservation 
of all the evidence bearing on the question. Id .....+..+- 


; . While a judgment in favor of the defend- 
ant for a return of the property, which fails to award at 
least nominal damages, is for that reason technically defec- 
tive, still if it conform in this respect to the finding of fact 
which is not questioned by motion for a new trial, the judg- 
ment will not be reversed on that ground. I[d.......s-eese 


Judgment in Replevin. In replevin, where a verdict is 
returned in favor of the defendant, the judgment must be 
for a return of the property, or the value thereof in case a re- 
turn cannot be had, or the value of the posscssion of the 
same, and for damages for withholding the property and 
costs of suit. Hooker 0. Hammill....ccccccrccseccsecacces 


: DaMaGEs. As elements of damage, the jury may 
consider the decrease in value of the property from the time 
of the replevin, with interest on its entire value. Jd ...... 


Answer. In an action of replevin, the defendant answered 
“that he does not unlawfully detain thesaid gouds and chat 
tels of the said plaintiff,” etc.: Held, that the answer putin 
issue the plaintiff’s right of property and right of posses- 
Sion. Moore 0. Hepner. .ccrcvcccscccccreccccccccccsevere 


Under the code, the gist of the action is the unlaw- 
ful detention of the property. I[d.....ccsscccceccccccscvce 


Surety on Replevin Bond. As a rule sureties upon 
bonds and contracts are entitled to notice of the pendency of 
an action upon such obligations, and they will not be con- 
cluded by the judgment unless they have had an opportunity 
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to defend; but this rule has no application where a surety 
has signed an undertaking for ene of the parties in an ac- 
tion of replevin. In such case by becoming surety he sub- 
mits to the jurisdiction of the court and is concluded by the 
Judgment, [d.csccceccccccccccccccecnceccsenecserescess QOL 


15. Judgment. In replevin where judgment is rendered in 
favor of the defendant, ordinarily he is entitled to damages 
for the decrease in value of the property, with interest on its 
entire value. If the property cannot be returned the de 
fendant is entitled to the value of the property at the time 
the same was taken, with interest thereon to the time of 
triad, Td. ccccvecccccccnccssccvcccnscccrsicvescccrcesese COL 


16. Pleading: AVERMENTS OF PETITION. The general aver- 
ments in a petition in replevin that the plaintiff “has a 
special property in the goods, that he is entitled to the im- 
mediate possession thereof, and that they are wrongfully 
and unjustly deiained from him,” are mere propositions of 
law. Curtis 0. Cutler. .ccccccccscccccvesccccccescecsesses Sl 


RESCISSION. 


See Contracts, 5, 6,7. WARRANTY. 


REVENUE. 


See Taxzs. 


REVIVOR, 


1. Judgment: Revrvat or. The revival of a judgment is 
but a continuation of the original action. Where it is 
sought to revive an action upon the ground that the cause 
has abated by reason of the death of the defendant, the only 
questions at issue upon such motion are: First, the death 
of the defendant; Second, the substitution of the adminis- 
trator and heirs of the estate. In that proceeding, if the 
cause of action survive, the court has no authority to inquire 
into the merits of the case. Gillette 0. Morrison...se+++-+. 263 


——. The right to revive an action is not depend- 
ent on the discretion of the court or judge making the 
order, but, under the conditions and within the time limited 
by statute, is a matter of right [d....ccccscecececsereees 268 


2. 
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An action pending against a deceased per- 
son at the time of his death, may, if the cause of action sur- 
vive, be prosecuted to final judgment; and the executor, ad- 
ministrator, or heir may be admitted to defend the same. 


Tdi cccccccvecccccccccccsee savecccevcccsccccesscesesenes CO 


RIGHT OF WAY. 


See Rar~Roaps, 4. 


ROADS AND BRIDGES. 


1. County Commissioners: JURISDICTION IN LOCATING 
PUBLIC ROADS. In an application to the board of county 
commissioners to establish a new public road, the posting of 
four notices in the manner required by the statute, and the 
presentation of @ petition to the board for such road, signed 
by at least ten landholders, residents of the county, are 
essential prerequisites which must be complied with before 
the board can acquire any jurisdiction over the subject mat- 
ter of the location and opening of such new road. Doody ». 
Vii GQurt sa eiéare disses wie tain Soicictes S60 64ST bo Sie ne See e aewere wee Oe 


2. Precinct Bonds. Under the act of February 15, 1869, en- 
abling counties, cities, and precincts to issue bonds in aid of 
internal improvements, precincls may issue such bonds to 
aid in the construction of bridges for public use, and when 
such bonds ure issued in conformity with the provisions 
of the law, they are valid, and the coilection of taxes, levied 
‘on the property of the precinct to pay the interest thereon, 
may be legally enforced. South Platte Land Co. 0. Buffulo 
COUT Y 5 5 sie'sig bce sais oie oltre nie bo 0:8:8 9 BS Sei sie aie's So Srna soda ete: QUE 
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SALE. 


See Jupiciat Sate. Execution. Taxess, 8, 4, 


SCHOOLS. 


See CITIES OF THE First Ciass. CITIES OF THE SECOND Cass. 


SET-OFF. 


1. Promissory Note: seEt-orr. Any set-off to a promissory 
note which would have been good between the original par- 


39 
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ties, may be pleaded against an indorsce who acquires it 
after maturity. He takes it subject to any right of set off 
which the maker had against any prior holder. Duote 0. 
Neligh..... Sioiay erate Sigisle evievais o:0:eiere save e ew eiS wieldie-e Cae els eee ers < 


T., the owner of a promissory note, had it 
drawn payuble to K.,or order. T. retained possession of the 
note until after it became due, and received from the maker 
thereof the full amount due thereon. Afterwards he deliv. 
ered the note to K. It did not appear that K. paid any con- 
sideration whatever for the same. K. indorsed the note and 
delivered it to C. E. T.,the wife of T., who assigned the same 
for a valuable consideration to D. In an action on tbe note: 
Held, that the note was subject to the sct-oif from the maker 
Of the note to T. Ld...cccccccccccccccccccccccccceccesces 


2. 


SHERIFF. 


Execution Sale. Where there is no prohibition in the stat- 
ute, a sheriff, who has levied an execution upon real or per- 
sonal property of the debtor before the return day of the 
writ, may sell such property after the return day thereof. 
And this rule applies to an order of sale. Johnson vo. Bemis. 


See JuprcraL SALE. 


SPECIFIC PERFORMANCE. 


Jurisdiction in Equity. A court of equity has jurisdiction 
to compel the proper application of a specific fund, devoted 
to a particular use, whenever it becomes necessary to do so 
in order to prevent a great or irreparable injury, or to avoid 
a multiplicity of suits. Marmer vo. Vollenting....ssccccvees 


STATE AND STATE OFFICERS. 


1. Actions Against State. Section 1 of the act approved 
February 14, 1877, entitled “An act to provide in what 
courts the state may sue and be sued,” covers all the various 
claims and demands on which the state may be sued. State 
0. StOUt..eecccece stan Se sisiacesnie Kekees eer ccccccesececcscees 


2. 


The sixth section of the act does not enlarge the 
classes of claims upon which actions can be brought, but 
it simply designates those on which actions may be brought 
in the district court of the county in which the capital of 
the stute is located. Id ....ceccecccccccscccecccencrrenes 


18 


8 


224 


498 
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: ON WHAT CLAIMS THE STATE MAY BR SUED. The 
state can be sued only on claims that have been first pre- 
sented to the auditor of public accounts for adjustment, and 
which have been in whole or in part rejected. Jd......... 89 


: WHAT CLAIMS MAY BE AUDITED. The auditor is 
authorized to audit and adjust only such claims as are “pro- 
vtded for by law.” In case of those not so provided for, he 
is required to make report “to the next legislative ‘assem- 
bly,” together with such recommendation as he “may deem 
Just.” Ld. ccccce ceccccccccccccccccccccccccccccscccsccs SD 


: JURISDICTION: HOW ACQUIRED. By the act ap- 
proved February 17, 1877, “To provide for the adjustment 
of claims against the state treasury,” etc., the right to bring 
an original action against the state is denied, and the only 
mode by which the courts can acquire jurisdiction in such 
cases is by an appeal, as provided in section 2 of said act. 


Td ve creccccce sevccccccccccccccescccevcescccccccscocess 89 


Bradford 0. State. ..ccrscccvcccccscccsccccccccsessscscess 109 


. 
ry 


The state cannot be sued on 
claims for supplies furnished on its credit, by original ac- 
tion. The only mode by which the courts can acquire ju- 
risdiction in such cases is by appeal from the decision of the 
auditor and secretary of state. Owen & Oakley v. The State. 108 


EMPLOYMENT OF ATTORNEY FOR THE STATE NOT 
VALID WHEN THERE I8 NO LAW AUTHORIZING IT. The 
claim on which the action was brought was for the recov- 
ery for services performed by the plaintiffs as attorneys in 
an action against the state, under an employment by the at- 
torney general, by which they were to have a fee of ten 
thousand dollars, contingent upon a judgment being finally 
recovered favorable to the state, which was obtained: Held, 
that there was no law authorizing the employment, and, if 
actually made, was void, and all services performed under 
it gratuitous, imposing no legal obligation on the state to 
pay for them. Bradford 0. The State...scscocsecececeveee 109 


: . If, in view of the services rendered, there 
be a moral obligation to pay for them, this is a consideration 
that may be addressed to the legislature, but which neither 
the auditor nor the courts can recognize. Jd.......ssse04 109 
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STATUTES. 


1, Commission to Revise: LIMITATION OF ITS POWERS. 
The commissioners appointed to revise the general laws of 
the state, under the act of February 16th, 1877, are limited 
in the performance of their duties to the first day of Janu- 
ary, 1878. State v. Garber... ..ccscecacccccseccrcacssccere, If 


2. 3 . After the time limited the members of the 
commission could perform no acts under the law, nor are 
they entitled to receive from the state any compensation for 
any services performed ostensibly under its provisions, Jd. 14 


3. An Expository Statute, which is substantially in the na- 
ture of a mandate to the courts to construe and apply a 
former law, not according to judicial, but according to leg- 
islative judgment, is inoperative, and cannot control the 
courts in interpreting the law and declaring what it is. 
Lincotn B.& 8. Ass'n. 0. Graham. seccsecscccsccvecscsesee 118 


4. 


The making of statutory laws, and their exposition 
and application to cases as they arise, are clearly and dis- 
tinctly two different functions—the former is allotted by 
the constitution to the legislature, the latter to the courts. 
bd iieis Soicisiscie eas a pinie'e sisic ea wigacawe seeisies Seeiwew's o secceceee 178 


See CrTrEs oF First anp Seconp Crass. PLEADING, 9, 10, 11. 
Taxes, 10. 


STATUTES CITED AND CONSTRUED, 


REvIsED STATUTES, 1866. 


Auditor, Sec. 4, Chap. 4. State. Stout.......e000 etoccccccces 104 
Corporations, Sec. 125, Chap. 25. Lincoln B. Ase’n. o. Graham.. 17% 
Counties, Sec. 9, Chap. 9. South Platte Co. v. Buffalo Co....... 260 
Interest, Chap. 27. Lincoln B. Ass'n. 0. Graham. ..cccceseccece vai 


Liquor Selling, Chap. 29, Part III. State v. Hardy........++.. 378 
Real Estate, Secs. 2, 16, 43, 78, Chap. 48. Hooker ». Havimith, «+ 284 
, Sec. 16, Chap. 43. Galway o. Mulchow....ssecses. 288 
, Sec. 63, Chap. 48. Kittle o. St. John..cccccescseee 5 


GENERAL Statutes, 1878. 


Acknowledgments, Secs. 2, 88, Chap.61. Burbank o. Ellis..... 168 
Cities of Second Class, Secs. 31, 32, Chap. 86. Wheeler v. Platte. 
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Corporations, Secs. 81, 105, Chap. 11. B.d M. R. R. v. Lancas- 


LEP COUNLY ss sick inde ose Bete Vs vee esse ee veel Oe 48 Bede Hee oes 36 
, Sec. (158), Chap. 11. Lincoln B. Ass'n. 0. Graham. 119 
Courts, Sec. 55, Chap. 14. A7llds 0. Karl... 0... cc ceceeeerennes 385 
——~—, Sec. (76), Chap. 14. Metz v. State Bank... ....cceaceees 170 
Decedents, Sec. 228, Chap. 17. Gillette v. Morrison........++0+ 266 
Elections, Sec. 8, Chap. 20. Hillis v. Karl......ccecseceeeeveee 389 
Exemptions, Sec. (59), Chap. 2. JU. P. R. R.o. Saunders County. 229 
Fraud, Sec. 17, Chap. 25. MeCleery v. Allen......eeeeeres Sassen: (B4 
, Secs. 14, 15, Chap. 25. Brunswick v. McClay...... eevee 188 
, Secs. 11, 17, Chap. 25. Morgan v. Bogue....... s+... 433 
Improvements on Public Lands, Chap. 30. MeWilliams 0. 
DAG 68 eo each i058 68a WES ial ae ee bw hs De Sisiole Mig feie ole mia eee 422 
Interest, Sec. 5, Chap 34. Keim & Co. 0. Avery... ..cecceeee 57 
Internal Improvements, Sec. 1, Chap. 35. South Platte v. Buf- 
SAMO COUNY occ c cece eee cece ten ene e nee ee nen teeneneees 260 
Married Women, Sec. 1, Chap. 41. Omaha Railway ». Doolittle. 486 
Penitentiary, Sec. 17, Chap. 76. State v. The Board..........4+ 44 
Probate Courts, Sec. (75), Chap. 14. Gregory v. Cameron....... 417 
Real Estate, Sec. (57), Chap. 61. Stuteo. S.C.&P.R.R....... 875 


Registration of Bonds, Chap. 68 B.d& M. RB. R.0v. York County. 497 
Revenue, Secs. 56—-58, Chap. 66. Richardson County ov. Miles... 123 
—, Sec. 17, Chap. 66. B.& M. BR. R. v. Lancaster County. 35 


————, Sec. (121), Chap. 66. emerer vo. The State.......06.. 133 
—_~——, Sec. (128), Chap. 66. Rue v. St. John... . cc eeeenecees 142 
——_—— ,, Secs. 9, 25, Chap. 66. Rue v. St. John... ..ccacecceae 142 
Roads, Sees. 19, 20, Chap. 67. Doody v. Vaughn... ...c.ceeeeee 20 
Sehools, Chap. 68, pp. 966, 967. State v. City of Omaha........ 269 
, Sees. 4, 26, Chap. 69. State v. City of Omuha.......... 269 

, Secs. 80, 31, 82, 55, Chap. 68. B.dé HM. BR. R.v. York 
County. .cereveee ibd ie'a ere 'eo'a'eteia'e sin eie eee wiaiasieisie sieie'e wie.sie's 497 


Crvin Cops. 


Appeal, Secs. 1001, 1006. Clendenning v. Crauford..... eens 475 
- , Sec. (1022), Gen. Stat., p. 716. Cutler v. Roberts...... «. @ 
= , Secs. 985, 1006, 1017. Hdwards v. Schutt... ..-..ceeee 19 
Error, Sec. 592, Laws 1877, p. 14. French 0. English...... ewes 124 
, See. 580. Rudolf 0. Winters .....cccececsccecccrseeecs 128 

, Sec. 581. Brey 0. Drahos8... 1... ccevcccecencccsesescees 197 
Evidence, Sec. 410. Clough 0. The Stute..cccseccccccccccevens 337 
Exceptions, Sec. 808. Clough 0. The Staté......+-sesceseseees 33) 
Execution Sale, Sec. 497. Parrat v. Neligh......0.e00- eeeees 459 
Exemption, Sec. 521. Wiseo. Mrey....- Sa:dig'a a'eteintd svete e ieee sa ee 135 
, Sec. 521. Axtell o. Warden. .....cccccccececevcces 134 


Garnishweut, Sec. 249. Schlueter o. RuymMond.....cerceccesees 282 
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Injunction, Sec. 252. Hillis v. Karl... cece cccecsecccaccecceves 886 
Judgment, Secs. 821, 822. Metz o. State Bank.........eeeeree- 170 
, Sec. 477. Galway 0 Malchow....-+..+ ae cccccereees 289 
, Secs. 476, 477. Colt v. DuBota...cecccccccccerecees 393 
» Sec. 428. Lewis v. Watrus.......scccccecccsees cove 479 
Mortgage Foreclosure, Sec. 851. Simmons 0. Brokaw........+. 408 
, Sec. 853. Renard vo. Brown... ..ccccsccceeenee ceieieeie's - 458 
New Trial, Sec. 818. Artell 0. Warden. ...ccccsscccessecceees 189 
Parties, Sec. 23, 25, 26, 63, 92, 322, 1088. B.&MU.R.R.v. Dick 
BBO: sess hiivears aie eho ca see eae ate err reer) 
Replevin, Sec. 191 (1010). Frey v. Drahos.......+.0++ suaneseees 200 
———, — ——. Hooker vo. Hammill... ...ccccccncees 236 
—_————, ———. Moore o. Kepner. ..cscccccceceveees 204 
Revivor, Sec. 464, 472. Gillette v. Morrison......s06 sesesesee 205 


Stay of Execution, Sec. 481. Gregory v. Cameron... ssssecee 418 
Summons, Sec. 77, 81. Blairs. West Potnt....ccessccesececes 152 
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Exceptions, Sec. 482. Olough 0. The State ....cccccescccecseee B29 


Game Law, Sec. 83,86. Sovereigno The State..........esse0e 413 
Laws, 1858, p. 266. Burbank v. Hilis..........cccee scene sseces 161 
“« 1869, p. 68. U.P. R. R. 0. Saunders County.......cceees 229 
“1875, p. 49. Cutler 0. Roberts. ..... sce ccccceereercecues 13 
“ * p.96. Richardson County v. Miles ...ceeccecaseves 122 
“ “ p.40. Mrench ov. Hnglish ......cccseceeeae eel aay - 124 
“ “ p. 208. Wheeler v. City of Platismouth......ccscoee 275 
us “ p.87. Reineman v. 0.0. & B. H.R Rov cc sceeceeee 313 
as “ p. 150. Eildis o. Harl..... 0.0.2.0. cc eee cee seeeees 387 
« “ p.170. B.d iM. RR. 0. York County.....06 cee. 492 
“ “ p.116. Bd MR. R. 0. York County....0...c0cee 496 
“ “ p.185. B.&M. RR. 0. York Gounty.......2...+- 497 
“1877, p. 141. State vo. Garber... ...cccccecreceee cooeeses 16 
“ p.191. State o. The Board... ccccccsccceccscvaseee 45 
“ “  p.19. State a. Slout....ccecvecccecvrcccveree 101, 102 
« & p. 202. State v. Stout........e06. ooeees errr errr 106 
“  p. 202. Bradford v. State... ..cccsccseccaneeccenes 112 
« Op. 14. Mrench 9. English... cesses ccwcceccevence 124 
e “ p45. UL P.R R. 0. Saunders County....ccccceeee 230 
“ “ p.8. Sovereign v. The State... .....cceceeecseeeere 412 


“ “  p. 215. State, ex rel. Fossler, 0. Webster. cesscoecsee 418 


STATUTE OF LIMITATION. 


See Lisiration oF ACTIONS 
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STAY OF EXECUTION. 


See Executions. 


SURETY. 


See Bonns, 1,4. Principal aNp SURETY. 


TAXES. 


1. Railroad Property. It is the duty of the proper officers 
of arailroad company, whose road is situated ia more than 
one county, to list under oath, for assessment and taxation, 
the road bed, superstructure, right of way, rolling stock, 
side tracks, telegraph lines, furniture and fixtures, and per- 
sonal property, belonging to such corporation, and transmit 
the same to the state auditor, on or before the first day of 
March ineach year. Bd UM. R. R. 0. Lancaster County... 


2 


All other property of a railroad company is to be 
assessed by the assessor of the city, ward, or precinct in 
which it is situated, in the same manner as is provided for 
the assessment of real estate, but land used for necessary 
side tracks is not subject to such assessment, Jd@.......... 


8. Sale. Prior to the passage of the act of February 18, 1875, 
[Laws 1875, p. 96], a sale of lands for taxes, where the 
owner thereof had sufficient personal property in the 
county, out of which the taxes could have been made, 
would be without authority of law. Richardson County 0. 


MAG oa reccascvcccscsccccnccncverscsereseeasccsacscnnce 


4 


CONDITIONS OF SALE. The statute is notice to a 
purchaser at a tax sale of the conditions of the sale, and 
the treasurer has no authority to impose conditions or to en- 
ter into stipulations in regard to the sale, not authorized by 


VGWs: Lda cii-cisies weil Ss niesesd sas Rs Ciee oS e.0isce! Weide’ eis Se ee S.wOs 


5. 


: ACTION TO RECOVER PRICE BID AT TAX SALE. The high- 
est bidder ata tax sale may enforce his bid by compelling the 
treasurer to issue a certificate of sale of the land purchased. 
And the treasurer, in the name of the county, under the 
provisions of section 58 of the revenue law, may maintain 
an action against the highest bidder to recover the amount 
of hisbid. Zd...... ale aio:h(b)gis di nieseie wsyaie-sia/ sie oo e pies ate Se ober 


6. : PURCHASE MONEY MUST BE Paip. A bidder cannot 


be permitted to purchase lands at a delinquent tax sale, and 


583 
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118, 


118 


584 INDEX. 
afterwards treat the sale as void, and refuse to pay the pur- 
Chase money. Ld... sscessecccccsrcessescescarccccensees 


7. t The object of the law is to raise revenue, 
and at the same time protect, as fur as possible, the rights 
of the owner of the land by inviting competition at the sale. 


DAs d tars dsbias: HascieceteletsieeieeS'sic sieielSslo's 0 Vie eisieis SiaisivinieeseUsesics 


RETURN OF LANDS SOLD. Section 59 of the revenue 
law does not require the treasurer to file the return of Jands 
sold in the clerk’s office of his county until] the amount 
bid therefor has been collected and paid. Jd...........+. 


9. Assessment: AUTHORITY OF PRECINCT AssEsson. Under 
our statutes, a precinct assessor not only has the authority, 
but it is his sworn duty, to see to it that all property within 
his jurisdiction, liable to taxation, is entered on the assess- 
ment roll. Nor will the fact of a sworn list having been 
made by the owner justify the assessor in neglecting to as- 
sess property which he knows has been oinitted. Roe v. St. 


eh ONIN 2 i.eaias sates a ee dale g pe eee Da On we UNERE ECE Se ese eae Se 


10. Exemption: TIMBER ACT: CONSTITUTIONAL LAW. The 
legislative act of February 12, 1869, entitled an ‘ Act to en- 
courage the growth of timber and fruit trees,” is repugnant 
to the constitution of 1875, and is therefore inoperative; and 
all deductions made under it from the assessments of lands 
for each acre planted and cultivated with forest and fruit 
trees, are made without authority of law; they are mere 
nullities, and must be go treated by the county commission- 
ers in levying the necessary taxes for the current year. JU. 
P.R. RB. v. Saunders County....cccccscccccccccccvcccceuce 


11. Equity Jurisdiction: COLLECTION oF TAXES. INJUNC- 
Trion. Courts of equity will enjoin the collection of an er- 
roneous or illegal tax, when the enforcement of the assess- 
meut would lead to a multiplicity of suits, or produce irre- 
parable injury, or cast a cloud on title to real estate, or when 
the assessment on the face of the proceedings is valid, and 
requires extrinsic evidence to show it is invalid, or when 
the officers transcend their authority. South Platie Land 
Company v. Buffalo County... ccccccrccccccceccrcccccscere 


12. Equalization: POWsRS OF COUNTY BOAKD. The county 
commissioners, acting as a board of «qualizitien, cannot 
raise the assessment on property without giving notice to 
the owner; and if they do so increase the assessment of 
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property without notice, they act without jurisdiction of the 
person or subject matter, and their proceedings are void, 
and Of no effect. Ld... .ccccccccscccccccssccrecsnsececes 


Precinct Bonds. Under the act of February 15, 1869, en- 
abling counties, cities, and precincts to issue bonds to aid 
in the construction of bridges for public use, and when 
such bonds are issued in conformity with the provisions of 
the law, they are valid, and the collection of taxes, levied on 
the property of the precinct to pay the interest thereon, may 
be legally enforced. [d.....cccscesscccrccccecceee eres 


In Cities of the First Class. The “act relative to 
public schools in cities of the first class,” does not confer 
power on the board of education to impose or levy and col- 
lect taxes for school purposes; its power is merely to report 
to ihe city council an estimate of the funds required for 
the ensuing fiscal year, and it is the duty of the cily council 
to levy and collect the necessary amount of taxes for school 
purposes, the same as other taxes. State, ex rel. School Dis- 
Urict, 0. OMGAG «.cerescccscnccccccccccrssensere ears seinsih,6'5.10 


In Cities of the Second Class: TAx FOR STREET IM- 
PROVEMENTS. Cities of the second class cannot levy a tax 
for street improvements to exceed five mills on the dollar 
for any one year; any tax forstreet improvements in excess of 
this amount is illegal and void. Wheeler 0. City of Platts- 


SCHOOL TAXES. Under the act of February 15, 
1875, “relating to public schools in cities of the second 
class,” the aggregate of school tax for all school purposes 
shall in no one year exceed one per cent upon all the laxa- 
ble property of the district. Id... ccc cece cece cece neseree 


Levy. The power to levy a tax must be clearly and dis- 
tinctly given by law, and if the limits fixed by the statute 
are transcended by levying a sum in excess of that authorized 
by law, such excess may affect titles acquired by a sale of 
the property for such illegal tax. But this will not excuse 
a party praying foran injunction from tendering the amount 
of taxes justly due from him. 3B. d& M. R. R. vo. York 


Injunction, Ifa portion of a tax is legal and a portion 
illegal, if the legal can be separated from the illegal, an 
injunction will not be granted to restrain the collection of 
the entire tax, Ld... cc cc cece seen ee co eee sftecaoaseeaet, 
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19. School Taxes. The act approved February 19, 1875, to 
amend section 31 and other sections of the schoo! law, limita 
the amount of schoo} district taxes for all purposes to 
twenty-five mills on the dollar on the assessed valuation of 


the property of a school district. Dd.......cccevevcccecee 487 


20. Land Road Tax. Where a land road tax of $400 per 
quarter section for the year 1875 was levied before the con- 
stitution took effect—Held, that such taxes were valid, being 
expressly excepted from the provisions of the constitution. 


Ldievccorcccccsccccvcaatsreseccccscvevssscscessecerevese 


TOWN SITES. 


1. Towns on Public Lands: DEED FOR LOTs HOW EXE- 
CUTED. Where a town is located on the public lands, the 
mayor of the town, or if there is no mayor, the chairman of 
the board of trustees, if the town is incorporated, and if the 
town is not incorporated the county judge of the county in 
which the town is situated, isrequired to execute and deliver 
to each person who may be legally entitled to the same, a 
deed in fee simple for the lot or lots of such land as the 
party demanding the same may be legally entitled to. Bur- 
bank v. His... cece cece cases vevece asncetaet on eee is 


2. 


. The municipality does not acquire the legal 
title to the site. It is held by the mayor, chairman of the 
board of trustees, or judge of the county, in trust for the use 
of the occupants of the town and those entitled to deeds. Jd. 


8. 


The feilure of the mayor to recite in a deed 
the authority under which the conveyance is made does 
not invaiidate the conveyance. I[d...........0s.000- Sie avote 


4. Lots: HOW ADVERTISED FOR SALE. The publication of the 
notice provided for in section four of the actapproved Nov. 
4, 1858, is not complete until thirty days after the first day 
of the publication thereof. Lots which remain unconveyed, 
and are vacant and unoccupied, are to be advertised and sold 
after the expiration of six months from the time of the com- 
pletion of the publication of notice. Id..............00.+ 


TRUSTS. 


1. Trusts. Where a trust is created and declared, it must be 
capable of being executed without conflicting with the laws 
of the state. MeCleery 0. Allen... cesses cccceerccccentene 
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Where a contract is made for the sale of real estate, 
equity considers the vendor as a trustee of the purchaser for 
the estate sold, and the purchaser as a trustee of the pur- 
chase money for the vendor. Dorsey v. Hall......e.eee+.+ 480 


8. And the trust in such cases attaches to the land and 
binds the heirs of the vendor. And asubsequent purchaser 
from either the vendor or vendee, with notice, becomes sub- 
Ject to the same equities as the party would be from whom 


he purchased. TJd........csceeeseee asia weitere vleiew ee eleties< 460 


: VENDOR ANDVEND&E, Wherea vendor in pursuance 
of the contract has conveyed certain real estate to the 
assignee of the vendee it is questionable if a mere judgment 
creditor or a purchaser, with notice, can question the validity 
of the trust created by the contract of sale. Jd......cee+e. 460 


UNITED STATES. 


See Puntic Lanps. Removat or Causes. 


USURY. 


1. Usury. Where a party contracts tolpay 18 per cent interest 
upon a promissory note at the time of its execution and 
delivery, the contract will be tainted with usury, although 
the rate of interest is not expressed in the note. Keim & 

Co. 0. AVOTY wc cseccseee Satara sialeie Peles Sibce ee sjieietreiseiewgeities 54 


SURETY MAY PLEAD. A surety may plead as a de- 
fense to a promissory note, that usurious interest was agreed 
upon by the parties at the time of the execution of the note. 
Dios wise ea diesnd eos ees 6bs beset a aeeea's A ec . 54 


8 Amendment of answer upon a defense of usury after 
VOTO Cts. Lie caccs bees bs cee © osc ti vig wien g a eae Daere eis eels ~. 64 


4. Loans made by building associations usurious—when. Lin- 
colin B. & 8. Ass'n 0. Graham. ..cscccccncrccccccccccecsecs 178 


VENDOR AND VENDEE. 


1. Trusts. Where a contract is made for the sale of real estate, 
equity considers the vendor as a trustee of the purchaser for 
the estate sold, and the purchaser as a trustee of the pur- 
chase money for the vendor. Dorsey 0. Hall..........005- 460 
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2. ———. And the trust in such cases attaches to the land 
and binds the heirs of the vendor. And a subsequent pur- 
chaser from either the vendor or vendee, with notice, 
becomes subject to the same equities as the party would be 
from whom he purchased. J........cceecccevscecseeees 


8. Conveyance. Where a vendor in pursuance of the contract 
has conveyed certain real estate to the assignee of the 
vendee it is questionable if a mere judgment creditor or 
purchaser, with notice, can question the validity of the 
trust created by the contract of sale. Td. .ccsccccoaccesce 


VERDICT. 


1. Practice: SETTING ssIDE VERDICT. Where there is suffi- 
cient testimony to warrant a jury in finding averdict, it will 
not be set aside as being contrary to the evidence simply 
because, in the opinion of the court, a preponderance of the 
testimony is against it, it being exclusively the province of 
the jury to weigh the evidence, and judge of the credibility 
of the witnesses. But the rule has no application where 
there is an entire failure of proof. Lea ov. McLennan....... 


WARRANTY. 


1. Contract: REscrssion. Where a reaper is sold and war- 
ranted to do good work, and that if it fails in this respect it 
shall be replaced by another, or be taken back and the 
money or notes be returned, and it worked badly and was 
returned to and accepted by the agent of the manufacturers, 
the failure of the manufacturers, after notice of the fact, to 
put the machine in good working order, or to replace it with 
a good one, must be taken as a full acquiescence on their 
part in the act of their agent; and such return of the ma 
chine to and acceptance of the same by the agent, under 
the circumstances, constitute a rescission of the sale con- 
tract, and entitles the purchaser to a return of the money or 
notes given for the same. Russell & Oo. 0. Wohler.... 0000. 


WITNESSES. 


1. The Cross-Examination of a witness should be restricted 
to the facts and circumstances drawn out on his direct ex. 
amination. If it is desired to examine the witness upon 
other matters, the party desiring such examination must 
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make the witness his own, and call him assuch. Davis v. 
NGGGTa sv ciaiesie coins ces es eibde Haine Cas Beis le Mo's sie vista Sea ees -.. 84 


2 


But where a witness has related a portion of what 
took place at a particular time or place, or a part of a par- 
ticular transaction, he may be cross-examined as to matters 
showing the entire transaction. Id.....-.cccrcesesscceeee &4 


See Pracriog, 28. Practice wi Craotinan Cassa, 14, 15, 16, 


